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PREFACE. 

While this is a second edition of a book published in 
1888, it is to a great extent a new book. The text has 
been not only revised, but largely rewritten. The text 
is exclnsively my work, but the references in the notes to 
the later cases are entirely the work of Mr. Reeder, who 
has prepared the table of cases and the index, and who 
has kindly read all the proofe. 

My hearty acknowledgments are dae to Mr. Beeder 
for the valuable aasistanee which he has rendered to me, 
and also for very many pertinent suggestions which I 
have adopted, and which have given to the text much of 
any value it may have. 

C. 8. P. 



Philadelphia, 
lat Oct, 1904. 
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CHAPTEE L 



1. The sanctioii of the Constitation. 

2. The iodisBolnbilitj of the Union. 

3. The autonomy of the statee. 

4. The delegated charaetei and limited powera of the goTemment of the 

United Statea. 

5. The federal anpreina^. 

6. The Teetraiats npon the statee. 

7. ^e force and effect of tlie preamble to the Constitatian. 

8. The tenitATiee. 

The sanction of the Oonstitation. 

1. The Constitatioii, though framed by a oouvention 
whoBe members were elected by the legislatures of the 
statw, was ratified in the several states by conveatious 
whose members were elected by the people of their 
respective states. It derives its whole authority from 
that ratification, and when thus adopted, it was of com- 
plete obligation and it thenceforth bonnd the states, and 
the dtizene of each state.^ 

The indissolnbility of the Union. 

2. The onion of the states nnder the Constitution was, 
from and after the ratification of that instroment, indis- 
solTible, and, until an amendment be adopted, authoriz- 
ing a dissolution of the union, or a withdrawal of a state 
from the union, it is not possible for a state, withont 
violating the constitational compact, to withdraw from 
the union, or to deprive itself of its rights as one of the 

'Martin v. Hantar's Leaaee, 1 Wheat 304, 824; MeCnlloeh v. Haryland, 
4 Wheat. S16, 404. Bee alM Downw v. Bidwell, 182 U. a 261, 28S, 86ft, 
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2 RELATION BBTWESK THE OOVXBITMENT8. 

United States, or to emancipate itself from the restraints 
imposed by the Constitiition on freedom of state action.* 

The autonomy of the states. 

3. The thirteen original states were existing govern- 
ments when the Constitntion was ratified; and states 
admitted to the onion under the Constitution have as 
regards the United States and the other states, in all 
respects in which the effect of that instrument has not 
been changed by amendment, the same rights, powers 
and obligations as the thirteen original states.' There- 
fore, in so far as the states are not controlled by 
the expressed or implied restrictions contained in the 
Constitution of the United States, they may severally 
exercise all the powers of independent governments.* 
The states, though raiited under the sovereign authority 
of the Constitution, are, bo far as their freedom of action 
is not controlled by that instrument, foreign to and inde- 
pendent of each other." 

The delegated character and limited powers of the 
federal gorenmient. 

4. The government of the United States, in its relation 
to the several states and to the citizais of those states, 
is one of delegated and limited powers, which are 
expressly or by necessary implication granted by its 

*Tezu «. White, 7 Wall 700; WUte v. Hut, 13 W»1L 646; Keith v. 
dark, 97 U. 8. 454. 

'PoUard V. Hagan, 8 Bow. 212; TexM «. White, 7 WbU. 700; Sbivelr «. 
Bowlby, 152 U. a. 1; St. A. F. W. P. Co. v. St Pwil W. Comra., 168 id. 
349; Bolln v. Nebraaka, 176 id 83; M. T. Co. v. Mobile, 187 i4. 479. 

• Amendmento to tbe Conetitation, Articles IX and X ; Martin «. Honter '■ 
Leesee, 1 Wheat 304, 325; Stnigee v. Crowniiuhield, 4 Wheat 198; Texas v. 
White, 7 WaU. 700, 731. 

'Bnckner t>. Fiolej, 2 Pet S86, 690; Bhode Island v. MasaaehnaettB, 12 
Pet 728. 
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THE FEDERAL SUPBEMACT. 3 

written Constitntioii.^ The Gonstitiitioii lias created a 
govermneut, divided into three departments, legislative, 
executive and jodidal. Am the chief function of the 
executive department, apart from its participation in 
legislation by the exercise of a qualified veto, is that of 
administering the laws of Congress, and as the primary 
duty of the judicial department is that of expounding 
the Constitution and the laws in their application to 
subject-matteirs of judicial cognizance, either civil or 
eriininal, it is obvious that the powers conferred by the 
Constitution upon the government of the United States 
are, in the main, powers of legislation. The powers 
granted by the Constitution to the government of the 
United States are either expressed or impHed. The 
expressed powers are those which are specifically stated 
in the Constitution. The implied powers are those whiidi 
authorize the use of appropriate means, which are con- 
sistent with the letter and spirit of the Constitution, for 
the accomplishment of legitimate ends, which are not 
prohibited, and which are within the scope of the Con- 
stitution.' The powers granted by the Constitution to 
the United States are subject to c^ain expressed excep- 
tions, which are, in the main, contained in the 9th section 
of Article I of the Constitution and in the first eleven of 
its amendments. 

The federal snprenuu^. 

5. Article Vl of the Constitution declares that "this 
Constitution and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, 
or which shall be made, under the authority of the United 

*lCartin v. Hunter's Lessee, 1 Wheat. 304, 326; Hubnxy v. Uadison, 1 
Cr. 137, 176; Briscoe v. Bank of Eestacl?, 11 Pet 317; U. S. v. Harrii, 
106 n. 8. 629; Langford v. XJ. S., 101 id. 341. 

'Infra, Chapter U; Conititiition, Ajrtjele I, Section 8; HeCnlloch e. 
Uaijland, 4 Wheat 421. 
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4 EELATIOK BETWBEN THE OOTEBNUENIS. 

States, shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, anything 
in the Constitation or laws of any state to the contrary 
notwithstanding." By force of this constitational pro- 
vision, the government of the United States, as Marshall, 
C. J., said in McCnIloch v. Maryland,* "though limited 
in its powers, is supreme within its sphere of action," 
and to the extent, and in the exercise, of the powers dele- 
gated to it, it is a sovereignty." 

The restraints upon the states. 

6. The restraints imposed by the Constitution upon 
the states are either e^ressed or implied. The ex- 
pressed restraints are those which are specifically stated 
in the Constitution. The implied restraints are those 
which result from the express grant by the Constitution 
of certain powers whose nature, or the terms of whose 
grant, require that they should be exclusively exercised 
by the United States.^" The e^ressed restraints are, 
first, those whicji affect the relations of the several states 
to other states, foreign and domestic ; and, second, those 
which have reference to the relations between the states 
and their citizens, and which limit the exercise by the 
states of their powers of legislation. The expressed 
restraints of the first class include the prohibition of 
treaties, alliances, confederations, agreements, or com- 
pacts with another state or with a foreign power; the 
obligation not to Issue letters of marque and reprisal, or 
to maintain troops or ships of war in times of peace, or 

■ Wheat. 316, 405. 

*Alei:aiideT Hamilton's argtuuent of 23d Fedmar?, 17B1, sa to the con- 
atitutionalit; of a nation&l bank. 3 Lodge's Hunilton'a Works, 181; 
JoiUiaid ti. Oreenmaii, 110 U. 8. 421; Logan v. U. 8., 144 M. S63; I* re 
DetM, ISa Ml 664; Downes V. BidweU, 18E id. 288. 

" Btivgea V. Crownmshield, 4 Wheat 122, 193 ; Hoaston v. Moore, 5 id. 49 ; 
Oilman v. Philadelphia, 3 WalL 713. 
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THE BBSTBAINTS UPON THE STATES. 5 

to engage in war unlesB actually invaded or in suoh immi- 
nent danger as vill not admit of delay; the requirements 
that full faith and credit shall be given in each state to 
the public acts, records, and judicial proceedings of every 
other state, and that 1£e citizens of each state shall be 
entitled to all the privileges and immnnities of citizens 
of the several states, and thatlugitives from justice shall 
be surrendered from one state to another. The expressed 
restraints of the second class include the prohibition of 
the grant of titles of nobihty, of the coinage of money, 
of the eniission of bills of credit, of the estabUshment . 
of any legal t^ider oth^ than gold and silver coin, of 
the imposition of duties of tonnage and duties on imports 
or exports, excepting such as may be absolutely neces- 
sary for the execution of inspection laws; of the rehabili- 
tation of slavery or involuntary servitude, except as a 
pnnishment for crime; of the deprivation of any person 
of life, libCTty, or property without due process of law; 
of the denial to any person of the equal protection of 
the law; of disfranchisement on account of race, colour, 
or previous condition of servitude, or for any cause, except 
for participation in rebellion or other crime, of any of 
the male inhabitants of a state who are twenty-one years 
of age and citizens of the United States ; of the election or 
the appointment to office under a state of any jjerson 
"who, having previously taken an oath, as a member of 
Congress, or as a member of any state legislature, or as 
an executive or judicial officer of any state, to support 
the Constitution of the United States, shall have engaged 
in insurrection or rebellion against the same, or given 
aid or comfort to the enemies thereof," and whose dis- 
abihties shall not have been removed by a vote of two- 
thirds of each house of Congress; of the assumption or 
payment of any debt or obligation incurred in aid of in- 
surrection or rebellion against the United States, or of 
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b BBL&TIOM BBTWBEN THE OOVBBNICBKTS. 

any claim for the loss or emancipation of any slave; and 
of the enactment of bills of attfunder, ex post facto lava, 
or laws impairing the obligation of contracts. 

The implied restraints limit the action of the states 
with regard to taxation, the regulation of commerce, and 
the personal and property rights of their citizens, and of 
the dtizens of other states. 

Many of the restraints are so dear in their terms, and 
so little reqoire judicial constraction, that no question 
has ever been raised as to their l^al effect, but others 
of those restnunts have been frequently subjects of liti- 
gation. For the purposes of this treatise it is mmeces- 
sary to make fnrther reference to the restraints with 
regard to the issue of letters of marque or reprisal, the 
maintraiance of troops or ships of war in time of peac^ 
the engagement in war unless actually invaded or in 
such imminent danger as will not admit of delay, the 
grant of titles of nobility, or the coinage of money. As, 
happily for the peace and prosperity of the country, 
slavery is of past, and not of present, interest, it is not 
deemed necessary to refer to that subject further than 
to note that the XILL Amendment has abolished it in 
every form, and forbidden its re-establishment. 

The force and effect of the preamble to the Constitntion. 

7. The preamble to the Constitution declares that 
"We, the people of the United States, in order to form 
a more perfect xmion, establish justice, insiure domestic 
tranquillity, provide for the common defense, promote 
the general welfare, and secure the blessings of liberty 
to ourselves and our posterity, do ordain and establish 
this Constitntion for the United States of America." 
That the true significance of that declaration may be 
understood, it must be remembered that the people, 
whose ratification of the instmment gave it its l^al 
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validity, were citizens of independent states, which bad 
berai theretofore bound together in a confederation, and 
which were thenceforth to he tmited under a govern- 
ment which, though limited in its action by the reserva- 
tion to the several states of all powers not delegated to 
the TTnited States, shonld yet be supreme within its 
defined hounds.'^ 

Therefore, the government created by the Constitution 
is, to the extent of the powers vested in that government, 
national in its character, and, by force of the rights 
reserved to the states, it is also a league of sovereign 
and independent states; and every citizen of each state, 
while owing allegiance to Mb state in all matters not 
oonteoUed by the powers granted to the United States, 
owes also a paramount allegiance to the United States 
in all that is made by the Constitution of federal obliga- 
tion. In view of this dual, and yet nndivided, allegiance 
due by those who are citizens of the United States and 
also dtizens of a state, it was, in the hour of its forma- 
tion, and it has ever since been, essential to the right 
administration of the govenunent of the United States 
nnder the Constitution that there should be a clear ap- 
preciation of the complex character of that government 
and a careful maintenance of the balance of power as 
between the government of the United States and the 
governments of the several states. 

The territories. 

8. The Constitation ^' dealt with the territory ow^ied at 
the time of its adoption and with future acquisitions of 
territory, by providing that "new states may be admitted 
by the Congress into the Union," and that ^' "the Con- 

° MarUn v. Hnnter '■ Lewee, 1 Wheat 804, 325. 
"Art. IV, Bee. 3, Par. 1. 
» Art. IV, See. 8, Par. 2. 
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gresB shall have power to dispose of and make all needful 
rules and regolations respecting the territory or other 
property belonging to the United States." In Dred 
Scott V. Sandford^* the court held that the power of 
making rules and regalations was intended to operate 
only in the territory belonging to the United States in 
1787, and not to extend to subsequently acquired terri- 
tory; but that narrow view is inconsistent with the judg- 
ment in the earlier case of A. I. Co. v. Canter '» and with 
the doctrine of many later cases, and has never been 
recognized in the administration of the government. 
There is nothing in the words of the Constitution, nor 
in the history of the times, to show that the framers of 
the Constitution looked upon any territory of the United 
States, excepting the future seat of government, in any 
other light than as territory to be organized into states 
so soon as the increase of population should render that 
advisable." The relation between the United States and 
the states obvioosly differs from the relation between the 
United States and the territories, in that, while the 
reservation to the states of the right of local self-govern- 
ment forbids the United States to exercise within a state 
any power of local government, the United States may, as 
respects any territory, under the express power of making 
mles and regulations, govern and administer that terri- 
tory, "to. other words. Congress holds a single relation 
to the states, but it holds a two-fold relation to the terri- 
tories. It regulates the foreign and interstate relations 
of the states and their relations with the territories. It 
also regulates the relations of the territories with foreign 
countries, .with the states, and with each other, and in 
addition to that, it regulates the internal affairs of each 

" 1» How. 893. 

»1 P»t. 511. 

" MeAllirtei V. V. a, 141 U. B. 174, 187. 
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territory. Congress is, therefore, the paramount and sole 
anthority for every territory. As such, it may for any 
territory, as it has by an mibroken line of precedents 
from the adoption of the Ordinance of the Confederation 
for the government of the Northwest Territory to the 
Porto Rico Act in 1900, create a territorial form of gov- 
ernment, and limit or deny the exercise of merely political 
rights, such as the right of suffrage; '^establish courts, 
which are local courts, and not courts of the United States, 
and whose judges hold their offices for such terms '^ and 
under such conditions*^ as Congress may prescribe; 
impose taxation;^ and, generally, exercise all powers 
of government in matters of merely local concern. But it 
does not follow from this that Congress may exercise, 
even within a territory, arbitrary or despotic power. 
Bradley, J., said,'^ "Doubtless Congress, in legislating 
for the territories, would be subject to those fundamental 
limitations in favour of personal rights which are formu- 
lated in the Constitution and its Amendments; but such 
limitations would exist rather by inference and the gen- 
eral spirit of the Constitution from which Congress 
derives all its powers, than by any express and direct 
application of its provisions." Similar dicta of other 
eminent jurists could be quoted." The objection to Mr. 
Justice Bradley's view is that, upon every principle of 
construction, the power in the Constitution to make rules 

"Horph; «. Boma^, 114 U. 3. 16. 

■ A. L Co. V. Canter, 1 Pet 511; Benner v. Porter, 9 How, 235; Cimton 
V. Englebreeht, 13 Wall. 434; Hombnckle v. ToomlHi, IS id. 848; Good v. 
Martjn, 05 XS. 6. 90; BiTnolda t. V. 8., 98 id. 14S; City of Poiuuiia, 101 
id. 453. 

"McAlliBter V. U. B., 141 U. B. 174. 

" Longhborongli v. Blake, 6 Wheat. 317. 

" Uomton Church v. United Statai, 136 U. & 44. 

"Manj are cited in tho able paper of the late Biehard C. Dale on 
"IJnplied Iiimitatioiis upon the ExerciBe of the LegiBlatiTe Power," 24 
Amariean Bar Asmeiation Froeeediiiga, 295. 
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and regulations for the territory of the United States 
is a power to make only snch rules and r^n^tions as 
may be made in conformity with the other proviBions of 
the Constitntion. That Constitution is the only standard 
of statatory validity, and its powers and restrictions are 
to be found only in its words as judicially construed. As 
the Court of Appeals of New York said in a well-con- 
sidered case," "If the courts may imply limitation, there 
is no bound to implication except judicial discretion, 
which most place the courts above the legislature and 
also the Constitntion itself." This principle necessarily 
excludes any reliance upon inference &om, or reference 
to, the general spirit of the Constitntion as a satisfactory 
ground of restraint upon legislative freedom of action. 
Indeed, it is Inconceivable that men who had ^pied, or 
approved, the Declaration of Independence, who had 
fought in the War of the Revolution, or rejoiced in the 
victory then won for free government, could ever have 
contemplated the acquisition by the United States of any 
territory whose laws should be such only as Congress 
might arbitrarily impose. Those men who had success- 
fully rebelled against the English crown tolerated no 
despotism, benevolent or otherwise. They believed in a 
reign of law. With Junius,^ they thought that "laws 
are made to guard against what men may do, not to tmst 
■to what they will do." They, therefore, framed their 
^written constitntion, and they looked to it, and to it only, 
for an emuneration of the powers whicdi the sovereign 
people delegated to their government. In conformity 
with these principles, it has been decided that constitu- 
tional restrictions are in force in the territories and in 
the District of Columbia so far as regards trial by jury,*' 

"Wjrnehuner v. The People, 13 N. T. 428. 
*■ Letter bi Sir WiUiuu Blackstone. 

"Cftllan V. Wilson, 127 U. 8. 540; Thompwn v. Utah, 170 id. 343; a T. 
Co. V. Hof, 174 id. 1. Bee also Mormon Church v. V. 8., 136 id. 1, 67. 
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and BO far as regards the rights secured by the V Amend- 

ment." 

If such be the correct view with regard to the legis- 
lative power of Congress over the internal affairs of the 
territories, the case would seem to be even clearer with 
regard to the regulation of the relations between any one 
territory and the states and other territories. The main 
reason for the adoption of the Oonstitntion was to estab- 
lish a common aathority, which would in the interest of 
the whole coontry impartially regulate foreign and inter- 
nal commerce, and secure to the citizens of each state 
and of every territory equal rights of person and of prop- 
erty in every other state and territory; and to that end 
the United States was vested with powers, and restrained 
in the exercise of those powers by certain ezpreraed limi- 
tations. No one doubts that, so far as regards the states. 
Congress, being the creature of the Constitution, cannot 
exercise any power of legislation other than that which 
is, expressly, or by necessary implication, vested in it by 
the Constitution. It would also seem that even if Con- 
gress could, in the exercise of the power of making rules 
and regulations in its untrammelled discretion, create, 
and provide for the administration of, local governments 
in the territories, it can, nevertheless, only regulate com- 
merce as between the states and the territories, and impose 
duties on exports and imports to and from the states and 
the territories under the powers, and subject to the restric- 
tions, of the Constitution. Nevertheless, in the Insular 
Cases,'^ the Supreme Conrt has decided, several of the 



iom, 167 U. 8. 548. 
"DowDM o. Bidw«U, 182 TT. S. 244; De Lintft «. Bidwell, ibid. 1; 
Dooler o. n. a, HM. 222; Doolsy t>. U. S., 183 id. 151; FourtMn 
Diamoad Binga, Emil J. Pepke, Claimant, e. U. B., ibid. 176. In 
Dor v. United States, 1»S TJ. S. 1S8, 164, Peekham, J., said that 
Dowses V. Bidwell, tnpra, "is anthority only for the propoaition 
that the plaintiff therein waa not entitled to recover the amonnt of datiea 
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jnstices diMenting, that Congress could, after the acquisi- 
tion of Porto Bico as territory of the United States," 
impose duties upon importations into ports of the United 
States from Forto Bico, and into ports of Fort;o Bico from 
the United States and foreign comitries, differing from 
the duties imposed upon importations into the United 
States from foreign countries. In Hawaii v. Mankidhi " 
the court also held that a citizen of Hawaii conld, after 
the acquisition of that island as territory of the United 
States, be legally convicted of crime without indictmoit 
by a grand jury and by the verdict of only a majority of 
a petit jory. 

In Dorr v. U. S.,"" the question was, whether in the 
absence of a statute of Congress expressly conferring the 
right, trial by jury is a necessary incident in judicial pro- 
cedure in the Philippine Islands, where demand for trial 
by that method has been made by the accused and denied 
by the courts established in the islands. A majority of 
ttie conrt held that a trial by jury is not necessary to the 
vaUdity of a conviction, sentence, and punishment for 
crime in the Philippine Islands."' It is possible that a 

be had paid under protest upon the importatibn into the ei^ of New York 
of eertaia oranges from the Port of San Joan, in the Island of Porto 
Sico, in Norember, 1900, after the passage of the act known aa the 
Foraker Act. The variouB reasons advanced bj the jndgee in reaching this 
conelttsion, which were not concurred in t^ a majori^ of the court, are 
plainly not binding." In that view Fuller, C. J., and Brewer, J., eon- 

"Act of 12th April, 1900, 31 Stat. 77, c. ISl. 

"100 U. 8. 107. Fuller, C. J., and Harlan, Brewer and Peekham, JJ., 
dlMented. 

" 105 U. 8. 138. 

"Daj, J., delivered the judgment of the court, and Foller, C. J., and 
Brewer and Peekham, JJ., concurred in the result upon the authority of 
Hawaii v. Mankiehi, 100 TJ. 8. 107. Harlan, J., diawuted, aajing, p. 154: 
"In my opinion, guaranties for the protection of life, liberty, and property, 
aa embodied in the Constitution, are for the benefit of all, of whatever race 
or nativity, in the states composing the Union, or in any territory, however 
acquired, over the inhabitants of which the government of the United States 
may exercise the powers conferred upon it by the Oonstltntion." 
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mistake vroB made in these cases in not diBtingfm&^u^ 
between the coi^ressional powers of gener^ and of local, 
govemment as affecting the territoriea, and in not hold- 
ing that the Act of 12th April, 1900, was, in so far as it 
imposed dnties, an act of general, and not of local, legis- 
lation, and, as snch, subject to constitntional restrictions, 
and in not holding that tiie Constitntion equally protects 
every inhabitant of any state or territory in his rights of 
person and of property. Mr. Justice White*' concedes 
that a duty levied in the United States on goods coming 
from Porto Rico is not a local tax and, therefore, not an 
exercise of the pow^ of local government, but he sup- 
ports the validity of such a tax upon the theory that Porto 
Bioo had not been "iucorporated" into the United States. 
Mr. Chief Justice Fuller " seems to answer this view by 
calling attention to the provisions of the act imposing 
the duty, and at the same time creating a civil govemment 
for Porto Bico, constituting its inhabitants a body politic, 
giving it a governor and other officers, a legislative 
assembly, and courts with the right of appeal therefrom 
to the Supreme Court of the United States, and thereby 
making that island, whatever its situation before, then 
and thenceforth an organized territory of the United 
States; and Mr. Justice Harlan** pertinently suggests, 
that "if Porto Bico, although a territory of the United 
States, may be treated as if it were not a part of the United 
States, then New Mexico and Arizona may be treated as 
not parts of the United States, and subject to such legis- 
lation as Congress may choose to enact without any refer- 
ence to the restrictions imposed by the Constitution." 
Hie same learned justice also said "^ that the doctrine of 

" 182 tJ. a £99. 

-Ibid. 872. 

"Ibid. M9. 

"Hawftii V. H«aki«lii, 190 TJ. S. 197, 240. 
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the Insular Cases means, "tiiat, if the principlea now 
annotmced should become firmly established, the time may 
not be far distant when, under the exactions of trade and 
commerce, and to gratify an ambition to become the domi- 
nant political power in all the earth, the United States 
will acquire territories in every direction, which are in- 
habited by hmnan beings, over which territories, to be 
called 'dependencies' or 'ontlying possessions,' we will 
exercise absolute dominion and whose inhabitants wUl be 
regarded as 'subjects* or 'dependent peoples,' to be con- 
trolled as Congress may see fit, not as the Constitution 
requires, nor as the people governed may wish." 

It may well be doubted whether the advantages, com- 
mercial and oilierwise, obtainable by tiie acquisition 
and retention' of foreign colonial possessions will ever 
compensate the country for their cost In lives and in 
money, and for .the difficulties to be encotmtered in the ex- 
tension of free institutions and constitutional government 
to peoples, whose history and traditions are foreign to 
any sndi system. But as we have acquired colonial pos- 
sessions, and have, by reason of such acquisition, assnmed 
obligations to them, and to foreign nations, all that can 
now be done is to govern those peoples kindly, justly, and 
firmly, and to educate them s rapidly as possible for the 
duties of citizenship. 
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The necessity of their existence. 

9. The Constitntion was not framed to meet only the 
exigencies of the period of its formation, nor does it pur- 
port to be a code which with nunnte detail prescrihes all 
that may be done and all that may not be done by Con- 
gress in the execution of the powers specifically granted.* 
As Mr. "Webster said in his argument in G^ibbons v. 
Ogden,* and as Marshall, C. J., repeated in his judgment 
in that cause,' the Constitution enumerates, but does not 
define, the powers which it grants, nor does it prescribe 
the means which may rightfully be used in executing 
those powers, and without whose use the grant of the 
powers would be nugatory.* Therefore, if the Constitu- 
tion contained no clause recognizing the existence of 
powers which are subsidiary or incidental to the powers 
expressly granted, it would be impossible to avoid the 
conclusion that there is an implied grant of such inci- 
dental powers, for otherwise the powers expressly granted 
would be practically inoperative. Nor is the force of this 
conclusion at all affected by the X Amendment, for while 

* HeCnlloeh v. Maryland, 4 Wheftt. iW; Martin v. Hnnter'a Iieeeee, 1 id. 
326. 
' 6 Webrter '■ Work^ 9. 
■ » Wheat 180. 
•HeCoDod) v. Haiybuid, 4 Wheat. 407. 

15 
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that amendment in terms forbids the exercise by Con- 
gress of any undelegated power, it does not forbid the 
exercise of powers which are delegated by implication.' 

Their constitutional recognition. 

10. Section 8 of Article I of the Constitution declares 
that "the Congress shall have power ... to make all 
laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers 
vested hy this Constitution in the government of the 
tTnited States, or in any department or officer thereof." 
But, it may be said, who is to conclusively determine 
whether or not any statute is, within the terms of the 
Constitution, "necesHary and proper for carrying into 
execution" a power granted by the Constitation to Con- 
gress 1 If Congress can so determine, obviously any and 
every act of Congress must be regarded as constitutionaL 
If in the exercise of judicial jurisdiction the final deter- 
mination of that question is to be made hy the court, what 
principles are to guide the judges in coining to a con- 
clusion, and by what test are they to determine the rela- 
tion between the means and the end, and the degree of 
the necessity and the propriety of the use of the particular 
isf 



The teat of the relation of the means to the end. 

11. The result of the authorities, so far as they afford 
an answer to this question, can be best stated by the 
quotation of a famous dictum originated by Mr. Ham- 
ilton ' and paraphrased by Chief Justice Marshall in the 
judgment in McCnlloch v. Maryland,' and which, in its 

'Mr. Htunlltoii's STgumcnt ss to & nfttional book. 3 Lodge's Sunilton'i 
Works, 183; HeCulloch v. Murland, 4 Wheat. 406. 
■ Ajgament aa to a national bank. 3 Lodge's Hjimilton'a Worka, 190. 
• 4 Wheat. 421. 
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final perfected form, is as f oUows : ' ' Let the end be legiti- 
mate, let it be within the scope of the Constitntion, and 
all means which are ap^nropriate, which are plainly 
adapted to the end, which are not prohibited, but consist 
with the letter and spirit of the Constitntion, are consti- 
tntional."* This dictum means that Congress may, in 
the ezecntion of a power expressly granted, adopt any 
means which (1) are not expressly prohibited by the Con- 
stitution, nor (2) inconsistent with the letter and spirit 
of the Constitntion, and which are (3) not the only pos- 
sible means, nor an absolutely or indispensably necessary 
means, but an appropriate and plainly adapted means, to 
the attainment of an end authorized by the Constitution. 
From this it follows, that if the relation of the means to 
the end be shown to exist, and if the use of the particular 
means be not expressly or impliedly forbidden by the 
Constitntion, the question of the degree of its appropriate- 
ness, of its greater or less adaptation, and of its relative 
or absolute necessity is purely politioal, and the deter- 
mination of Congress with regard thereto is binding upon 
the courts. 

Dltutrations of the ezerdse of the implied powers. 

12. Under the doctrine of the implied powers, it has 
been held that Congress may enact statutes creating 
banking corporations as fiscal aids to the government;' 
imposing upon national and state hanks a tax upon the 
amount of the notes of state banks paid out by them; " 
giving priority to the United States as a creditor In the 

' The opposiiig riew, anBtaliuiig the strict eonstrnetfon of the Gonstitntioii, 
ia, perhftps, most strongly pat hj Mr. Jeffonon. Memoira, ToL IT, pp. 197, 
SOT, 526; 4 EUlot'a Debfttea, 604. 

■ MeCoUoch «. Haryland, 4 Wheat 31S ; OBbora «. The Bank of the U. 8., 
» id. 738. 

" T«ane Bank v. Penno, S Wall. 633. 
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distribntion of the assets of a bankrupt; " declaring that 
the embezzlement by a gnardian of his ward's pension 
granted by the United States is a crime against the 
United States;" taxing lands in the District of Colum- 
bia; " declaring it to be a crime to bring into the United 
States from a foreign place counterfeit coins forged in 
the similitude of coins of the United States; ^* constitut- 
ing a judicial system to carry into execution the judicial 
powers vested by the Constitution in the United States ; ^^ 
regulating the carriage of ^e mails and determining 
what may be transported and what must be excluded 
from the mails ; ^" puni sh ing for contempt others than 
members of Congress; " protecting citizens of the United 
States in the exercise of the rights of suffrage at elections 
for members of Congress;'^ authorizing a limited inter- 
course on prescribed conditions with the enemy in time 
of war; ^* prescribing the effect to be given in state courts 
to judgments and decrees rendered in courts of the 
United States;'" authorizing the issue by courts of the 
United States of writs of habeas corpiis ad subjiciendum 
in cases of restraint of personal liberty under the process 
of state courts issued in violation of rights claimed under 
the Constitution or laws of the United States;" author- 
izing the removal to the courts of the United States of 

" TT, 8. «, Fuher, 2 Or. BBB. 

■■ n. 8. V. Hall, 98 U. S. 343. 

"Loughborough v. Bl&ke, 6 WhMt. 317. 

" D. S. V. Marigold, 9 How. 660. 

» Ableman v. Booth, 21 How. S06, 521. 

"Ex parte Jackson, 88 TJ. a 727; In re Eaptar, 143 id. 110. 

"Anderson v. Dnnn, 6 Wheat. 204; In re Chapman, 166 U. 8. 861. Bat 
see Eilbourn v. Thompson, 103 id. 168. 

"£« parte Yarbrough, 110 TT, B. 651. 

» Eamiltou t>. DtUin, 21 WaU. 7S. 

"Embry ii. Palmar, 107 U, S. 3. 

" Ex parte B07&II, 117 U. a 241; Sx porta Fonda, ibid. 016; I* re Nea^e, 
135 id 1; Ohio v. Thomas, 173 id. 276; Boske v. Coioingore, 177 id. 4S0; 
cf. UiimeMfa v. Bnmdage, 180 id. 499. 
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causes depending in state courts and involving questions 
of federal cognizance ; " exerdsing the rij^t of aninent 
domain witli regard to land within the bonnds of a state 
and held in private ownership ^ " in order to protect pur- 
chasers nnder the homestead laws of lands belonging to 
the United States but situated within the limits of a state, 
punishing those who conspire to intimidate such pur- 
chasers and drive them away from the land so pur- 
chased;'* prohibiting, nnder penalties, o£Bcers of the 
United States from requesting, giving to, or receiving 
from any other officer money or property, or other things 
of value, for political purposes; " protecting against un- 
lawful violence prisoners accused of committing crimes 
against the United States,*' and private dtiaens giving 
information against prisoners so held; '' providing for the 
acquisition of territory; '^ establishing consular tribunals 
in foreign lands ; '" and providii^ for the exclusion '** or 
expulsion '^ of aliens from the limits of the United States. 

"MftrtiJi V. Hunter's Leasee 1 Whut. 304, 340; Bock v. Feikina, 139 
V.a.e2B; HaTBb&U«. HolmM,141id.SS9;Mutino. B. AO. B.,161id«78. 

"Kohl V. n. a., 91 U. 8. 367; Lnxton t>. N. B. Bridge Co., 1B3 id. 626; 
CbappeU V. n. B., 160 id. 409; V. B. V. O. E. By., ibid. S6B. 

•'V.B.v. Waddell, 112 V. 8. 76. 

'Ex parte CmUti, 106 U. 8. 371; Stat 15th Aug., 1876, a. 287, sec 6. 

For farther illostratioiiB oH the implied powers of legislation which Con- 
greM may exerdse, see the Judgments of Story, J., In Prigg v. Pennn., 16 
PaL 619; of Strong, J., in The Legal Tender Cases, 12 WaU. 4S7, S3C; 
of Graj, J., in JniUiard v. Oreemnan, 110 IT. B. 421, 444; of Miller, J., 
in Et parte Tarbrongh, ibid. 658, and in In re Neagle, 189 id. 1, and of 
Bradley, J., in Mormon Chnreli v. IT. B., 186 <d. 1. In Downes «. Bldwdl, 
182 id. 244, and again in Dooley v. U. B., 183 id. 161, the oourt snatained 
an act of CongrMs which imposed dnties for the exelosiTe benefit of UiOM 
who were not eitizans of the United States. 

"Logan V. V. B., 144 U. B. 263. 

"In re Qnarlee and Bntler, 158 V. 8. 582. 

- A, I. Co. V. Canter, 1 Pet 511; Be Lima v. Bidwell, 182 U. B. 1. 

"In re Boss, 140 U. 8. 453. 

** Chinese Exclusion Case, 130 V. B. 681; Lem Moon BIng v. TJ. 8, 168 
id. 538. 

"Fong Yne Ting v. TJ. S., 149 U. 8. 698; Japanese Immigrant Case^ 
1B9 id. 86. 
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The legal tender question. 

13. It has also been held that Congress may issne a 
pai>er corrency and declare that that currency shall be 
a legal tender in payment of debts. Until in 1862 the 
financial needs of the government in carrying on a war 
for the suppression of the rebellion rendered it, in the 
opinion of Congress, necessary that the treasury notes 
of the United States should be made a legal tender in 
the payment of debts, neither statesmen nor jurists had 
asserted that Congress had, under the Constitution, the 
power of making anything but gold or silver coin a legal 
tender. The acts of Congress of 25th February, 1862, 
11th July, 1862, and 3d March, 1863," declared that the 
notes issned thereunder should he "lawful money and 
a legal tender in payment of all debts, public and private, 
within the United States, except duties on imports, etc.'* 
Under these acts it has been decided that neither taxes 
imposed by state authority," nor private obligations 
payable by their terms in gold or silver coin,'* are debts 
within the terms of the acts of Congress dischargeable 
by payment in legal tender notes. In Hepburn v. Qris- 
wold,'" the court held that the Legal Tender Acts applied 
to debts contracted before as well as to debts contracted 
after the enactment of those statutes, and that, so far as 
they applied to debts contracted before their passage, the 
statutes were nnconstitntional, but in the Legal Tender 
Cases'" Hepburn v. Q-riswold was overruled, so far as 
regards the second branch of the proposition laid down 
in it, and the constitutionality of the Legal Tender Acts 

•• 12 Stat SIS, 582, 709. 

"liUie County v. Oregon, 7 WalL 71; Hagar c. Beelunatios Distrie^ 
111 U. 8. 701. 

••Bronson v. Bodes, 7 WaO. 229; Butler v. Horwiti, ibid. 268; Bronwm 
t>. Eimpton, 8 id. 444. 

" 8 WaU. 603. 

-12 W«n. 467. 
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was snstamed, the ground of decision being that the 
power to impress the notes of the government with the 
quality of legal t«ider, though not expressed in the Gon- 
stitntion, was "necessary and proper for carrying into 
execution " the express powers to "coin money,'* "to 
regulate the value thereof," "to pay the debts," "to 
borrow money," "to raise and support armies," and "to 
provide and maintain a navy;" that the Constitntion does 
not expressly prohibit the issne of legal tender notes by 
the United States; that their issne is not inconsistent 
with the letter or the spirit of the Constitution, and that 
the end being constitutional and the means being appro- 
priate, the degree of its appropriateness is subject to 
legislative, and not judicial, determination. The Legal 
Tender Cases are followed and supported by Dooley v. 
Smith," Bigler v. Waller," N. & W. E. v. Johnson" and 
Julliard v. Greenman,^*^ in the last of which cas^ it was 
held, that the power to make treasury notes a legal tender 
exists in time of peace as well as in time of war, and that 
legal tender notes when redeemed by the Treasury and 
reissued under the Act of 31st May, 1878, retain their 
legal tender quality. 

The legal tender whieb the law compels a creditor to 
accept in satisfaction of a debt payable in money should 
never be anything other than that money which has a 
market value as a commodity, independently of any gov- 
ernmental fiat and of all legal tender laws. The giving of 
the legal tender quality to currency of inferior purchasing 
power has never succeeded in increasing that purchasiog 
power, but it has in many instances enabled debtors to 
defraud creditors. 

" 18 WalL 904, 
■l*WaU.2»7. 
•• IS WalL 196. 
•110 U. 8.421. 
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Taxation defined and limited. 

14. Taxation is the compnlsory exaction by a govern- 
ment, in the exercise of ita sovereignty, of a payment of 
money or snirender of property by any person, natural 
or corporate, who, or whose property so taxed, is subject 
to the sovereign power of that government.' Taxation 
operates npon real property and npon tangible personal 
property by reason of its sUus or presence within the 
territory of the taxing power.' It operates npon choses 
in action by reason of the subjection of the owner thereof 

' The state Freight Tax, IB WaU. 27T; McCulloeh v. Maryland, 4 Wheat 
420; Ashley v. Byan, 163 U. a 4S6; N. Y., L. E. & W. B. v. Pennajlvania, 
ibid. 028; D. ts H. C. Co. v. Pennsylvania, IGO id. 200; W, U. T. Co. «. 
Taggart, 103 {d. 1; Savings Society v. Multnomah Conn^, lOS id. 421; 
Dewey v. Des Uoines, 178 id. 193. 

'Magere. Grima,8How. 490j Coec. Errol, llOU. 8. 017; P.P. G Co. *. 
Pennsylvania, 141 id. 18; C, C, G. ft St. L. By. v. Backtu, 154 id. 4SB; 
Savings Society v. Multnomah Connty, 160 id. 421 ; Bristol v. Washington 
County, 177 id. 183. 

22 
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to the jarisdiction of the goTemment imposing the tax.' 
Every possible exaction of money or property by a gov- 
enunent from those who are snbject to its jniisdiction is 
not a tax; thns, a duty of so mnch per passenger, imposed 
by the United States in the exercise of the power to regu- 
late commerce on owners of vessels brining passengers 
from foreign ports into ports of the United States, in 
order to raise a fond to mitigate the evils incident to 
inunigration, is "not a tax or duty within the meaning 
of the Constitation;"* for, as Miller, J., said in the judg- 
ment in ibat canse,' "the money thus raised, though 
paid into the treasury, is appropriated in advance to the 
asm of the statute, and does not go to the general sup- 
port of the government It eonstitates a fund raised 
from those who are engaged in the transportation of 
those passengers, and who make profit out of it, for tbe 
temporary care of the passengers whom th^ bring among 
us and for the protection of the citizens among whom they 
are landed. " Nor is a tax levied, in tbe strict sense of the 
word, when the cost of executing the banking laws is met 
by a charge on bank notes, and a bill for that purpose 
need not originate in the House of Bepresentatives.* On 
the same principle, a charge made by a state for facili- 
ties furnished by it, directly or indirectly, for the move- 
ment of commerce, in the form of improved waterways,^ 
or wharves,* or railways," or a charge on telegraph eom- 

■ Bohaftrtt V. Tax Court, 104 TT. 8. 692 ; Nevada Bank v. Sedgwick, ittiet, 
HI; EiTtUud V. HotdiUw, 100 id. 491; N. T., lu K A W. B. v. Foui- 
artraaia, IS3 O. 028; D. ft H. C. Co. c Fenngytruiia, 166 id. 200. 

' The Head Money Casea, 112 U. S. S80. 

' P. 89a. 

'Twin City Baitk v. Nebaker, 167 U. S. 196. 

'Hose t>. GHover, 119 IT. S. 043; Bands «. H. B. L Co., 123 Id. 888; 
L. ft P. Co. «. MnUen, 176 id. 126. Bnt aee Human «. Chicago, 117 id. 896. 

■Packet Co. e. Keoknk, 90 U. a 80; Packet Co. v. St. Lonis, 100 id. 428; 
Viekabvg V. Tobin, ibid. 480 ; Padet Co. v. CaUettabarg, 105 id. 509 ; Trana- 
portation Co. «. P&rkanbnrg, 107 id 691 ; 0. P. Co. o. Aiken, 121 id. 444. 

*B. ft O. B. «. Hai7laiid, 21 Wall. 456. 
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panies for the use of the streets for their poles, or for the 
governmental supervision of their poles and wires,*'* or 
a charge on adjoining property for local improvements, '* 
or a charge for quarantine or other examination,*' cannot 
be said to be a tas. The power of taxation is vested in 
the legislative department of the government,*' bnt it 
may he delegated by states to political subdivisions, such 
as comities and municipalities," and a state may detw- 
mine the bounds of a municipality and prescribe its rate 
of taxation.*" By whomsoever exercised, or to whom- 
soever delegated, the power can only be esercised for 
public purposes. Taxes, therefore, cannot be imposed in 
aid of enterprises strictly private, such as the establish- 
ment of manufactories *■ or of private grist nulls; *' but 
when the purpose ia public, though not directly connected 
with the administration of government, taxes may right- 
fully be laid to aid in its accomplishment, as in the cases 
of state reform schools; ** grist mills required by statute 
to grind for all customers on payment of certain tolls; *" 

" St. Lonia v. W. U. T. Oo., 148 U. S. 82; P. T. G Co. v. Baltimore, 1« 
id. 210; W. IT. T. Oo. v. New Hope, 187 id. 41ft. Qu>rg«e for nq>erTiaicn 
in P. T. C. Co. V. New Hope, 192 id. S5; P. T. C. Co. v. Taylor, Oid. M, wen 
excasaiTe and therefore invalid. See also A. ft P. T. Go. v. Pliiladelpliia, 
190 id. 160. 

"L C. B. V. Decatur, 147 U. 8. ISO; Peake o. New Orleau, 130 id. 342; 
FttUbrooklrr. Diflt. V. BTadler, ie4id. 112; Ford v. D. A P. L. Co., i&id. 662; 
cf. Spencer v. Merchant, 12S id 34S. See also Norwood v. Baker, 172 id. 
2S9; Dewey v. Dee Moinea, 173 id. 193; French v. B. A. P. Co., 181 id. 824; 
Tonawanda v. Ljon, ifrid. 369; Carson v. Brockton 8. Com., 162 id. 398; 
King V. Portland, 164 id. 61; Voigt v. Detroit, ibid. IIS; Ooodrieh «. 
Detroit, i&id. 432. 

"Morgan V. Loniaiana, 118 U. 8. 455; N., C. ft St L. By. v. Alabama 
128 id. S6. See Blw C, C. ft A. S. v. Gibbea, 142 id. 886. 

"Meriwether v. Garrett^ 102 U. 8. 472. 

"Oilman v. Sheboygan, E Bl. 510; U. S. v. New Orleans, 98 U. & 881. 

"KeUy tp. Pittsburgh, 104 U. S. 78, 

"Loan Aam. v. Topeka, 20 Wall. 6S6; FarkeTebnig v. Brown, 106 V. 8. 
487; Cole v. La Onnge, 113 id. 1. 

" Oebome v. County of Adama, 106 U. 8. 181, 109 id. 1. 

" County of Livingaton v. Darlington, 101 IT. B. 407, 

"Burlington v. Beaaley, 94 XT. 8. 310. 
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the improvemeute of water powers of rivers for general 
purposes; "^ the payment of bounties to volunteer soldiers 
in time of war;'* or for the construction of railways.*' 
When bonds, though issued in aid of private purposes, on 
their face appear to have been issued for public purposes, 
they are valid and enforceable in the hands of bona fide 
holders for value and without notice.^ 

Taxation by the United States. 

15. Section 8 of Article I of the Constitution declares 
that "the Congress shall have power to lay and collect 
taxes, duties, imposts, and excises, to pay the debts and 
provide for the common defense and general welfare of 
the United States; but all duties, imposts, and excises 
shall be uniform throughout the United States." At 
one period in the history of the country political parties 
were at issue as to the construction to be given to tiiis 
section of the Constitution, the Federalists contending 
that the section granted in express terms three sub- 
stantive and independent powers, namely, (1) to lay and 
collect taxes, duties, imposts, and excises, (2) to pay the 
debts, and (3) to provide for the common defense and 
general welfare of the United States; and the Democrats 
asserting that the section granted but one substantive 
power, that to lay and collect taxes, duties, imposts, and 
excises, and limited the exercise of that power to the pur- 
pose of paying the debts and providing for the common 
defense and general welfare of the United States. The 
Federalist view was open to the objection that a power 

"Blmir v. Canuag Connly, 111 TT, 8. 368. 

"Middleton v. Mnlliea Township, 118 TT. 8. 483. 

"Bogera V, Burlington, 8 WolL 654; QneengboiT v. Cnlver, 19 id. 83; 
Tftflor V. TpsOuiti, 105 TJ. B. 60; Oleott v. The Snpervison, 16 WaU. 678; 
K. Co. «. Coim^ of Otoe, iMd. 667; Tonng v. Cl&reiidon Towiuhip, 13E U. B. 
S40. 8«e also Wilkes OoviOj Comrs. t>. Coler, 190 id. 107. 

■Hockett V. OtUws, 99 tJ. 8. 86; Ottawa «. National Bank, lOS id. 343; 
Ottawa V. Carej, 108 i<i 110, 118. 
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to legislate for the common defense and general welfare 
of the United States wonld anthorize Congress to do any- 
thing and everything, and woidd render snpeiflnons the 
delegation of other express powers of legislation in the 
same section; bnt the Democratic view, bowever somid 
in theory, conld never be judicially afltaned, for, as Con- 
gress has admittedly some power of taxation, a conrt, 
looking, as it is bound to look, not at the question of ex- 
pediency but solely at the question of power, could never 
determine an act of Congress imposing a tax to be uncon- 
stitutional because it was intended for some purpose 
other than that of paying the debts and providing for 
the common defense and goieral welfare of the United 
States. That restraint, therefore, upon the congressional 
power of taxation, if it be a restraint, is of moral, and 
not of legal, sanction. 

Bestrictiona upon federal taxation. 

16. "The power of Congress to tax ... is given in 
the Constitution with only one exception and only two 
qualifications. Congress cannot tax exports, and it must 
impose direct taxes by the rule of apportiomment, and 
indirect taxes by the rule of uniformity. Thus limited, 
and thus only, it reaches every subject and may be exer- 
cised at discretion." '* The constitutional power of tax- 
ation vested in the United States is coextensive with the 
territory " subject to their jurisdiction. " It does not oper- 
ate in a port of one of the United States during a tempor- 
ary occupation of that port by the armed forces of a public 
enemy ,="* nor in foreign territory temporarily occupied 
by the armed forces of the United States," but during 
such temporary occupation the armed forces in possession 

" LiMDse Tax Case, 5 WaU. 47L See McCiay v. U. a, 195 TT. a 27. 
■ n. a v. Bice, 4 Wheat SM. 
" Fleming v. Page, 9 How. 60S. 
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of such territory may, under the rules of intematioiial 
law, levy and collect snch dnties and taxes as the military 
anthorities impose.'^ On the other hand, the constitu- 
tional power of taxation does operate npon foreign ter- 
ritory acquired by treaty, but only from and after the 
ratification of the treaty. Thus, importations into Cali- 
fornia after the ratification of the treaty which ended 
the war with Mexico and ceded California to the United 
States were subject to dnties under the then tariff laws 
of the United States, which took effect immediately upon 
the ratification of the treaty.*^ Conversely, from and 
after the ratification of the treaty which ended the war 
with Spain and ceded Forto Bico and the Philippines to 
the United States, those islands ceased to be foreign terri- 
tory, and thereafter, but only until Congress otherwise 
provided,^ importations from those islands into other 
ports of the United States wctb not subject to duty under 
the tiien tariff laws of the United States,'" and, so far as 
r^ards the Philippines, that conclusion was not affected 
by the continuance in insurrection against the United 
States of those who had previously been in insurrection 
against Spain. The constitutional power of taxation is, 
therefore, operative within the states, in the District of 
Columbia,"' aud also in the territories, but only to the 
extent of the constitutional grant and subject to the limi- 
tations imposed by the Constitution, with the important 
exceptions that in Porto Bico and the Philippines its 
operation Is not subject to the constitutional requirement 
of uniformity," and that articles exported from the states 

'DoolST V. U. B., 1S2 U. & 22S. 
"Ctom «. Harrbon, IS How. 164 
"DowiieB T. BidwaU, 182 V. B. 2M. 

"De Lima v. Bidwell, 182 U. 8. 1; PoDTteen Diainoiid Binga, Pepke, 
U. a, 183 id. 170. 

Longiiboroa^ v. Blake, S Wheat 317. 

DowuM V. Bidwdl, 182 IT. 8. 2U. 
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to Porto Bieo may be taxed by duties levied upon those 
articles when "imported from the United States" into 
Porto Rico." 

Taxation of exports. 

17. "No tax or duty shall be laid on articles exported 
from any state."** The constitation^ langoa^ is "no 
tax or duty," and "the requirement is that exports shall 
be free from Miy governmental burden."'" The word 
"export," as used in the constitutional prohibition of 
state imposition of duties,'" has been held to apply only 
to foreign, and not to interstate, commerce,*^ and the same 
constmetion has been given by a divided court " to the 
prohibition of the imposition by the United States of 
duties on exports, as affecting goods, to qnote the words 
of the statute, "imported from the United States" into 
Porto Rico under the Act of 12th April, 1900." Tet the 
place at which the duty is levied and collected ought not 
to be held to change the character of the duty. As Mar- 
shall, C. J., suggested,*" a duty upon exports would not 
cease to be such when collected by a revenue cutter cruis- 
ing off the coast. If so, why does the duty cease to be 
a duty upon exports when collected for the United States 
by officers of the United States under an act of Congress 
at an island in the West Indies ceded to, owned by, and 
governed by the United States, and when the act in terms 
imposes the duties upon goods "imported from the United 
States 1" It is obviously the fact that "no article can be 
imported from one state into another which is not at the 

"Doolej V. U. 8. (Mcond bsm), IS3 IT. 8. 161. 

■■Artiele I, Sec 9, Par. S. 

"Per Brewer, J., Fairbauk v. U. a, ISl U. S. 283. 

"ArUele I, Sec 10, Par. 2. 

"Woodmff V. Parham, 8 WalL 123. 

■Dooloy V. V. 8. (Beeond ease), 183 V. 8. ICl. Pour jnaticet diaMated. 

-31 But. 77, & I»l, Mcs. 2 and 3. 

* Brown v. Haryland, 12 Wbeat. 445. 
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same tune exported from the former."*^ It would seem 
to be equally clear that goods "imported from the United 
States" into Porto Bico are as certainly goods exported 
from the United States to Porto Bico. It may also be 
soggested ihai the constitutional prohibition applies in 
terms to articles exported from any state without regard 
to their destination, and that there is nothing in the terms 
of the provision, or in Its context, or in the history of 
the Constitution, to support a judicial qualification of 
the provision by adding thereto the words "to foreign 
countries." In the view of the court, Porto Bico is at 
one and the same time "foreign" in order to justify the 
collection at ports of the United States of duties upon 
imports from Porto Bico, and "domestic" in order to 
justify the collection at Porto Bico of duties upon exports 
from the United States. 

Internal revenue stamps required to be placed by the 
manufacturer upon articles made for exportation were 
held not to fall within the prohibition, when "in- 
tended for no other purpose than to separate and 
identify" that "which the manufactnrer desires to 
export, and thereby instead of taxing it to relieve it 
from the taxation" to which articles intended for 
domestic use are subjected; *^ and the Constitution does 
not prohibit the impoBition of the same amount of 
internal revenue taxation upon goods exported as upon 
similar goods intended for domestic consumption;*' but, 
on the other hand, a specific stamp dnty imposed "for 
and in respect of the . . . paper . . . upon which . . . 
shall be written or printed ... a bill of lading," and not 
graduated in amount according to the quantity or value 
of the articles covered thereby, has been held, in a recent 

"Per Millor, J., in Woodmff v. Parluun, S WaU. 123. 

"Pace V. Bnrgrai, 92 U. 8. 372; Tnipin v. Burgees, 117 id. 604, 

■CornaU v. Cojn«, 192 U. S. 418. 
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case,** by a divided court, four justices dissraitiiig, to be 
in effect a tax upon the articles covered by the bill of 
lading, and, therefore, as applied to foreign and outgoii^ 
bills of lading, a tax upon exports. 

Direct taxation. 

18. "No capitation or other direct tax shall be laid, 
anless in proportion to the census or ennnieration herein- 
before directed to be taken."*" "Ordinarily all taxes 
paid primarily by persons who can shift the burden npon 
some one else, or who are under no legal compulsion to 
pay them, are considered indirect taxes," *" and taxes im- 
posed upon individuals ia their personal capacity, or npon 
individuals in respect of their ownership of their property, 
are direct taxes." In 1796 the court decided*" that 
a tax on carriages for the conveyance of persons under 
the act of 1794*" was an excise, and, therefore, an 
indirect tax. In the argument Alexander Hamilton 
said, "The following are presumed to be tiie only 
direct taxes: capitation or poU taxes; taxes on lands 
and buildings; general assessments, whether on the 
whole property of individuals or on their whole real 
or personal property. All else must of necessity be con- 
sidered as indirect taxes." Chase, J., said that he was 
inclined to think, but did not give a judicial opinion, 
"that the direct taxes contemplated by the Constitution 
are only two, to wit, a capitation, or poll tax, simply 
without regard to property, possession, or any other <ar- 
cumstances; and a tax on land.""^ Paterson, J., said, 

•TBirbank v. V. B., 181 U. S. 283. 

" Coiurtitation, Art. I, Bee. 9, Par. 4. 

"Pat PuUw, C. J., PoUock «. P. L. ft T. Co., 157 V. S. B5B. 

"Hon. Geo. T. Edmimda' Argument, ibid. 4B1. 

-Hylton V. U. 8., 3 DalL 171. 

•1 Stat. 878. 

-3 Dan. 176. 
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"Whether direct taxes, in the sense of the Constitation, 
oomprehend any other tax than a capitation tax, and 
tax on land, is a questionable point"" IredeU, J., 
said, "Perhaps a direct tax . . . can mean nothing but 
a tax on something inseparably annexed to the soil; 
something capable of apportionment under all such cir- 
cmnstances.^'"^ Wilson, J., contented himself with af- 
firming the constitntionality of the tax in qnestion." It 
vas held in later cases that neither taxes on personal in- 
incomes '* mider the Act of 5ih Augost, 1861,'" and its sup- 
plements; nor taxes on distilled spirits;"" nor taxes on 
oumnfactared tobacco;*^ nor taxes on the business of 
refining sugar, measured by the gross annual receipts ot 
the refiners;'* nor succession duties on the devolution 
of title to real or personal estate ; "" nor stamp duties on 
a memorandum of sale of a certificate of stock,*** or on 
an "agreement of sale or agreement to sell any products 
or merchandise at any exchange, or board of trade, or 
other similar place, either for present or future de- 
livery;"" nor taxes on ttie notes of state banks paid 
out by national banks; "' nor taxes on the receipts of in- 
surance companies from premiums and assessments,*' 
are direct taxes, but that all such taxes are imposts or 

■Jftid. 177. 
'Ibid. 183. 
-Ibid. 1S4. 
"Bpringer v. U. B., 102 IT. B. S80. 

■ 12 Stat 809. 

-U. 8. *. Singer, 15 Wall. 111. 
" Patton V. BndT', 164 U. 3. 609. 
- a B. B. Co. ff. UcClsin, 192 V. 6. 397. 

-Seholej «. Baw, 28 WaU. 331; Enowlton v. Hoore, 178 TJ. B. «1, 79, 83; 
Murdoek o. Ward, ibid. 180. 

■ ThomRs «. IT. 8., 192 TJ. S. 363. 

" Nieol V. Ames, 173 U. 8. 600. The Union Btoek Yuda in Chicago tn 
a "eimilar plaea" within the meauiiig of tha taxing act 
••T. Bank v. Fenno, S Wall. S33 ; National Bank v. V. S., 101 U. & 1. 
*• P. I. Co. c Bonl^ 7 WalL 4SS. 
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excises. It has been snggested ttiat the tax under con- 
sideration in the Hylton case was in reality a tax upon 
transportation and as snch capable of transference to 
the person carried, and, therefore, when imposed upon 
the carrier clearly an indirect, and not a direct, tax; that 
the tax under consideration in Singer's case was clearly 
an excise ; that the tax under consideration in the Veazie 
Bank case was la its own uatnre not a tax at all, but an 
exercise by Congress of the power to prohibit the issue 
of circulation by state banks in order to stimulate the 
formation of national banks; and that the tax under 
consideration in the Insurance Company's case was an 
indirect tax because capable of transference to the 
policy-holders paying premimns and assessments. 
Springer's case was decided long after the income tax of 
1861 had been repealed, and when the popular and pro- 
fessional interest in the subject had ended, for no one 
then believed that this country would ever again be 
called upon to pay an income tax under the laws of the 
United States. It is the consensus of economic authori- 
ties that income tax laws, ev^i when wisely framed, 
should be reserved only for great public emergencies, 
for the reason that they are necessarily unequal in oper- 
ation in that they fall most heavily on those who 
conscientiously make full returns; and that when re- 
sorted to they should tax impartially the surplus income 
of every citizen, over and above that minimum which 
suffices for the necessities of the life of an individual, and 
that incomes received from salaries, or from professional 
compensation, if taxed at all, should, by reason of their 
terminable character, be less heavily taxed than incomes 
derived from invested funds. Under the income tax 
legislation of 1861 and its supplements, when the amount 
exempted was $600 the tax was paid by only four hundred 
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and fflzty thonsand persons, and when the amoimt ex- 
empted was $1,000 the tax was paid by less than two 
htmdred and fifty thousand persons. The state of New 
York paid nearly one-third of that tax, and the states of 
Kew York and Pennsylvania paid nearly one-half thereof. 
The popnlation and the wealth of the eoimtry had largely 
increased in the years preceding 1894, bnt it is certain 
that by reason of the larger amount exempted from tax- 
ation under the act of that year, the burden of the tax 
imposed by that law would have been borne by a relatively 
small nnmber of persons, certainly not more than two 
per cent of the population of the country. That law was 
a very objectionable specimen of class legislation. Not 
content with exempting the ■minimnm amount which 
suffices for the necessities of the life of an individual, and 
which in 1894 certainly did not exceed $600, it enlarged 
the exemption to $4,000. It made no distinction between 
income reodved from salaries, or as professional com- 
pensation, and income derived from invested securities. 
While purporting to exempt from all taxation the incomes 
of charities, it yet taxed so much of their incomes as were 
derived from investments in corporate shares. It taxed 
as income the receipt by a widow or an orphan of that 
amount of insurance upon the life of the husband or 
father, which mi^ht possibly constitute the whole princi- 
pal fund for the support of the beneficiaries. It taxed the 
interest received from investments in state, county, and 
municipal secnrities. It made no distinction between the 
rental received from productive land and moneys received 
from the sale of minerals, the taking away of which 
diminishes the principal. In taxing the rental of land, it 
necessarily taxed the land itself. It taxed profits realized 
on sales of real estate within two years, and it forbade a 
dednction for losses on like sales. It allowed a deduction 
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of $4,000 from the moome of an munanied person and it 
permitted only one exemption to that amomit from the 
aggregate incomes of a family composed of parents, 
minor children, or husband and wife. It taxed without 
exemption income derived from corporate securities and it 
permitted the exemption in the case of incomes otherwise 
derived. It vested oppressive, arbitrary, and nncontroll- 
able power in the tax collectors. It was elq example of all 
that a tax law ought not to be. The constitationality of 
that act came before the Supreme Conrt of the United 
States in 1895.^* It was argned that the judgment in 
Springer v. United States •• did not establish any rule of 
property, and was, therefore, open to reconsideration; 
that that ju^pnent was based solely on the dicta in Hylton 
V. United States ; *" and that, even if those dicta were bind- 
ing authorities, capitation taxes were in reality nothing 
else than taxes imposed upon persons, either per capita, 
or graded in amount according to the possessions or in- 
come of the person ; that taxes on the income of real estate 
were in substance taxes on the real estate from which the 
income was derived ; and that taxes on the income from 
securitieB issued by a state, or by any political sub-division 
thereof, were taxes upon agencies of state government It 
was argued in reply that the dicta iu Hylton 's case had 
not only been recognized by jurists and commentators as 
fixiug the construction of the Constitution, but bad also 
received the approval of the court ia Springer 's case ; that 
the term "capitation" taxes as understood by the framers 
of the Constitution, meant nothing more than poU taxes ; 
and that the income of any person, from whatever source 
derived, was a legal entity, entirely distinct from its 
sources, and, therefore, independentiy taxable; and that 

"Pollock ff. F. L. £ T. Co., 1&7 V. 6. 429, and, on rehMUin^ 1S8 M. 601. 
"102 V. B. 68*. 
■SDaU. 175. 
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with the policy of the legislation the court had nothing to 
do, and conld only concern itself with the gronnds of legal 
objection. At the first hearing it was decided, two josticea 
dissenting, that so mnch of the act as provided for levy- 
ing taxes upon iQcomes derived from real estate was in- 
valid, becanse such taxes are in legal effect taxes npon real 
estate, and are, as snch, direct taxes, and can only be im- 
posed according to the rule of apportionment, and that so 
much of that act as taxed income derived from invest- 
ments in state, county, and municipal securities was invalid 
because taxes on the states and on their instrumentalities 
of government. The justices who heard the argument 
were, however, equally divided, and, therefore, expressed 
no opinion, as to the other questions raised. Upon the re- 
hearing, the court decided, four justices dissenting, that, 
in addition to the points decided at the first hearing, a tax 
on an individual in respect of his income derived from 
real, or personal, property is a direct tax, and, tiierefore, 
can be laid only under the rule of apportionment. The 
opinion of the profession and the sober second thought of 
the country have approved the judgment of the court The 
requirement that direct taxes must be "laid in proportion 
to the census or enumeration" is not violated by a statu- 
tory imposition of a penalty for non-payment of the 
tax;*' and the amount of penalty to be enforced is a 
matter within legislative discretion.'* 

Requirement of oniformity. 

19. "All duties, imposts, and excises shall be uniform 
throughout the United States."" The requirement of 
uniformity means that there must be geographical xmi- 
fonnity, or, in other words, that "wherever a subject is 

"De TreriUe v. BnuUs, 08 V. 6. 617. 
"W. U. T. Co. V. Indiana, 185 V. S. 504. 
•Article I, S«e. 8, Par. 1. 
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taxed anywhere, the same must be taxed everywhere 
throughont the United States, and at the same rate,'*'* 
and taxation is nniform, when it operates with the same 
effect in all plaees where the subject of taxation is fonnd, 
though that subject be not equally distributed in all parts 
of the United States.^' Subjects of taxation may, in the 
discretion of Congress, be classified without impairment of 
uniformity, and, while the theory is that such classification 
should not be arbitrary, but must be based upon grounds 
of real distinction, yet, in view of the progressive in- 
heritance tax cases,^' it would be difficult to make a 
classification sufficientiy arbitrary to justify a judicial de- 
termination that the classification violates the rule of 
uniformity. Sales of property at *'any exchange, or 
board of trade, or other similar place" may be taxed, 
when sales otherwise made are not taxed.'* Inheritances 
may be taxed, even though the rate of taxation progress- 
ively increase according to the value and amount of the 
devise, bequest, or distributive share, and though there be 
discrimination in the rate as between lineals, collaterals, 
and strangers ; and, under the statute,'* the subject of tax- 
ation ie not the corpus of the estate, but the amount of ea<^ 
particular devise, bequest, or distributive share." Though 
free from objection on constitutional grounds, the progres- 
sive inheritance tax law is a very objectionable exercise 
of legislative discretion, for it violates the fundamental 
American doctrine that all men are equal before the law, 
and that equality of rights implies equality of obligations, 
and it is of dangerous import in that it teaches the many 

"Knowlton t>. Moore, 178 V. B. 41, 84, per White, J. 

" The Head Uonsr Cuei, 112 V. S. S80. 

"Kuowlton V. Hoore, 178 XT. a 41; Mnrdoek e. Ward, ibii. 1S9. 

<■ Nice) V. Amee, 178 TJ. 8. 509. 

» Act of 13th Jnne, 18B8, SO BtaL 448, o. 448. 

"Enawlton v. Uoore, 17S TJ. S. 41. 
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to expect that the necessary expenditnres of government 
will be met by taxation to be levied on the few. 

Taxation in the territories. 

20. Long ago the court said in an nnanimons judg- 
ment, ''' prononnced by Marshall, G. J., "Does this term 
'the United States,' designate the whole, or any particular 
portion, of the American Empire? Certainly this ques- 
tion can admit of bat one answer. It is the name given to 
our great republic, which is composed of states and terri- 
tories. The District of Colmnbia, or the territory west 
of the Missouri, ia not less within the United States than 
Maryland or Pennsylvania; and it is not less necessary, 
on the principles of our Constitution, that uniformity in 
the imposition of imposts, duties, and excises, should be 
observed in the one than in the other. ' ' This expression 
of opinion by the greatest of the judicial commentators on 
the Constitntion was not a dictum, obiter or otherwise, but 
was a statement of the rule of law which was applied to, 
and which decided, the cose before the court. Nevertheless 
that case has been, in effect though not in form, overruled, 
for it has been decided by a divided court, four justices dis- 
senting and the five justices constituting the majority 
agreeing only in the judgment, and differing widely in the 
reasoning upon whii^L it rests, that the Act of 12tii April, 
1900,^^ imposing for a limited period certain duties upon 
importations into ports of the United States from Porto 
Bico, and into ports of Porto Itioo from the United States, 
differing from the duties imposed upon importations into 
the United States from foreign countries, is constitutional, 
and that, from and after the taking effect of that act, the 
duties thereby imposed were rightfully collected,'* The 

"Loogfabonragh t>. Blake, 6 Whaat 817. 

"81 Stat 77, e. IBl. 

"Downae v. Bidwell, 182 U. 8. E44. 
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judgment in that case is, therefore, anthority for the 
proposition that after a territory has been acquired by 
- treaty and has so far become a part of the United States 
that goods brought from it to ports of the United States 
are not subject to the duties imposed by the laws of the 
United Stat^ upon importations from foreign countries,'" 
Congress may, by subsequent legislation, organize it as a 
territory of the United States, and by the same act impose 
upon it taxation by tariff which if imposed upon any state 
or upon any territory on the continent of North America 
would be confessedly unconstitutional, because a violation 
of the rule of uniformity. That the justices who con- 
curred in the judgment did not agree in the reasoning 
upon which that judgment is based does not detract from 
the authority of the case as a binding precedent, for, as 
Marshall, C. J., said,^ "The authority of a decision is co- 
extensive with the facts upon which it is foimded." Mr. 
Justice Brown bases the judgment upon the proposition 
that in the uniformity clause the words "throughout the 
United States" do not include territories acquired by 
treaty or conquest, except in so far as Congress shall 
direct Mr. Justice White, Mr. Justice Shiras, and Mr. 
Justice McKenna base it on the theory that while territory 
may be acquired by treaty, and thereby become the prop- 
erty of the United States, it does not become territory of 
the United States subject to constitutional restraints upon 
congressional action until it shall have been "incorpor- 
ated" with the United States by an act of Congress. Mr. 
Justice Gray, concurrii^ in the judgment of aflirmanoe, 
and in substance concurring in the opinion of Mr. Justice 
"White, also held that territory acquired by conquest or 
cession does not become domestic territory in the sense of 

"De Ziima v. Bidwell, I8S U. B. 1; Fonrtoen Diamond Binge, Pepka, 
Claimant, v. U. B., 188 id. 176. 

*■ O^en V. Sanndera, 12 Wheat 333. 
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the revenue laws, and that Congress may establish a tem- 
porary government therefor, "which is not subject to all 
the restriotions of the Constitation. " Mr. Chief Justice 
Fuller, Mr. Justice Brewer, and Hr. Justice Feckham dis- 
sented, and held that the powers granted by the Constita- 
tion and the restrictions upon the exercise of those powers 
extend to every part of the territory of the United States. 
Mr. Justice Harlan concurred in the dissenting opinion of 
the chief justice, and held that ' ' Congress has no existence 
and cau exercise no authority outside of the Constitution, ' ' 
and he agreed witii the chief justice ui his opposition to 
the view that Porto Eico has not been * ' incorporated ' ' into 
the United States. 

Exemption of state agendes firom taxation by the 
United States. 

21. The United States cannot tax the agencies of a state, 
as, for instance, the salary of a judicial officer of a state,^^ 
nor the revenue of a municipal corporation derived from 
its loan of capital to a railway; ** nor may it tax, in the 
hands of an individual, the income from municipal 
bonds." But the federal government may tax a bequest 
to a municipality for public purposes, although the tax 
incidentally reduces the amount of the bequest to that 
municipality.** 

Ohai^es which are not taxes exempt from constitutional 
restraints. 

22. The duty on the transportation of passengers by 
sea from foreign countries imposed by the United States 

■ The Colle«toT v. Dajr, 11 WkU. 113. 
"TJ. a w. B. 4 O. B., 17 W»U. 322. 

"PollodE V. F. L. ft T. Co., 158 U. S. 601. On tax&tion of >tttt« ageneiM 
in gmetai, see Ambroaiiil v. TT. S., 187 Id. 1. 
** Bnjdar v. Bettman, IBO V. S. 249. Three jnatieea diMented, 
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in the exercise of the power of regnlating commerce, not 
being in its nature a tax, is not sabject to ttie constitational 
restrictions on the exercise of the power of taxation ;"' 
and the same view has been taken of the tax imposed by 
the United States on the circnlating notes of state banks 
for the purpose of preventing the circulation of any other 
than national bank notes." 

Taxation by the states. 

23. A state may, so far as it is not restrained by the 
Constitution, taX all persons, nataral or corporate, and all 
property, real or personal, within its territory and sub- 
ject to its sovereignty, and may regulate, in the exercise 
of legislative discretion, the manner of levying and col- 
lecting its taxes,^^ and the United States cannot, either 
by legislative or judicial action, afford any relief against 

" The Head Uoney CaMs, 112 U. B. S80. 

•■ Veuie Bank v. Fenno, 8 WalL 53S. Bee also Twin CitT^ Bk. v. Nebeker, 
187 U. 8. IM. 

" Witherspoon v. Dnueaa, i Wall. ElO; Spencer t>. Merehamt, lES U. 8. 
346; P. P. C. Co. V. FennH^lTania, 111 id. 18; W. IT. T. Co. v. Indiana, 
16S id. 304; A. Ex. Co. v. Ohio, 166 id, 18S; Savinga BoeietT v. Multnomah 
Comity, 16ft id. 421; Magoun v. I. T. ft S. Bank, 170 id. £83; King «. 
Mollina, 171 id 404; New Orleans v. Btampel, 17S id. 809; Bristol v. Wadt- 
ington County, 177 id. 133; Orr v. Gilman, 183 id. 278; F. C. ft P. B. «. 
BtTnolds, iHd. 471; League v. Texas, 184 id. 1G6; Blaekstone v. UiUer, 188 
id. 189; Board of Assrs. v. C. N. D'E., 191 id. 388; Carstairs v. Coshnw, 
193 id. 10, See also opinion of Brown, J., in Eidman v. UartiDei, 184 id. 
678. A atate maj tax an interstate railwl^, ear, cs^vbb, or telegra^ 
eompanj upon its property within the state, finding the valoe of the wh<te 
property, both tangible and intangible, of the eoipoiation, whleh ia iSMd 
in its boainees, and then computing the value of the line wiHiin the atato 
by ita relative length to the whole: P., C, C. ft St L. Bjr. v. Ba^ns, 154 
tJ. B. 421; C, C, C. ft St L. By. e. Batons, ibid. 439; P. P. a Co. v. Penn- 
aylvania, 141 id. 18; A. B. T. Co. v. HaU, 174 id. 70; U. B. T. Co. V. Lynefa, 
177 id. 149; A. Ex. Co. V. Ohio, 166 id. 194, 166 id. 18S; A. Ex. Co. v. 
Kentnc^, 166 id. 171; W. TJ. T. Co. v. Massaehnsetta, 126 id. 630; W. U. 
T. Co. V. Taggait, 163 id. 1; and see W. U. T. Co. «. Misaonri, 190 id. 412. 
But in estimating the value of the whole property the state may not inelnds 
proper^ in another state which is not nsed by the company in Ita bnsineai: 
Fargo V. Hart, 1»S id. 490. 
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"state taxation, however mgnst, oppressive, or onerous,** 
so long as that taxation "does not entrench upon the 
legitimate aathority of the Union, or violate any right 
recognized or secnred by the Conatitntion of the United 
States. "»» 

Under the general mle which permits a government 
to tax all persons and property within its jurisdiction, 
the states may impose a snccession dnty on the devolu- 
tion of title to real estate from their citizens to alien non- 
residents; ^" they may tax descents and inheritances, and 
they may classify and vary the rate of taxation with 
reference to lineal and collateral relationship, strangers, 
and the amount of the legacy ; *" they may tax goods and 
chattels which are actually within the state when assessed 
for taxation, though owned by a non-resident; " they may 
tax mortgages of lands within their limits, and notes 
secnred by such mortgages, although held by residents of 
other states; •' they may tax the transfer by will of money 
depoffi.ted within the state by a non-resident;" and, for 

*Pnmdenee Bk. v. Billings, i Pet. 563; Carpenter v. Feom^lTaiiia, 17 
How. 46«; St. LonJB v. W. F. Co., 11 WaU. 423; The State Tax on Forelgn- 
Iwld Bonds, IS id. 800; Kirtland v. HotcitkiM, 100 U. & 401, 49S; U. Q. 
Co. «. gbeSbj Count?, 109 id. 308; Hagoim «. I. T. ft S. Banlt, 170 id. 288; 
Orr V. Oilman, 183 id 278; BlaekBtone «. Miller, 188 id. 180. The Foor- 
teenth Amendment doea not compel the states to adopt an Iron rale of 
eqnKl taxation: B. Q. B. v. Fennsrlvanla, 134 U. B. 232; P. Ex. Co. v. 
Subert, 142 i<L 380; Jennings v. C. B. C. Co., 147 id. 147; Giosxa v. 
Tientan, 148 id. 807; Mereh&nta ft Uanuf aetarers ' Bk. v. Pennsylvania, 
167 id. 461; Ifagonu v. I. T. ft & Bank, 170 id. 283; Clark v. TitnsriUe, 
184 id. 329; Eidd v. AltOMuna, 188 id. 730. Bee also F. a ft F. B. v. 
BeruoldB, 183 id. 471; Connoll; v. U. S. P. Co., 1S4 id. 640; MisBouri v. 
Z>oek«7, 191 id. 165. 

"Mager «. Grima, 8 How. 400. 

"ICagoon V. I. T. ft 8. Bank, 170 V. B. 283. Bee alw Bluings v. 
Illinois, 188 id. 97. 

■ Coo «. Errol, 116 V. B. 517. 

"Barings Boeiefy v. Unltnomah Count?, 169 U. B. 421; New Orleans v. 
Btempel, 176 id. 309; Bristol v. Washington Connly, 177 id. 133. Bee also 
Board of Anessors v. C. N. D'E., 101 id. 388. 

"BUckstone V. Miller, 188 U. B. 189. 
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purposes of taxation, the siius of a debt being the reei- 
denoe of the creditor, the state may indude in the taxable 
property of a resident so much of the registered public 
debt of another state as such resident may hold, although 
the debtor state may either exempt it from taxation or 
actually tax it.'^ On the same principle, a state may tax 
her resident citizens for debts dne to them by a non- 
resident and secured by his bond and also by his deed of 
tmst or mortgage of real estate situated in another state." 
As, until the period of distribution arrives, the law of a 
decedent's domicile attaches to his personal properly, that 
property is sabject to a state collateral inheritance tax, 
though bequeathed by his wiU to non-resident legatees.*^ 
But the laws of a state can have no extra-territorial effect, 
and, therefore, a state cannot tax a franchise granted by, 
and exercised in, another state,"^ nor can it, as a means 
of taxing corporate bonds held by non-residents, authorize 
the corporation to retain from the interest due on its 
bonds the amount of the tax.*" Nor can a state tax, in the 
hands of a non-resident holder, corporate bonds issued 
under a mortgage of a railway formed by the consolida- 
tion of corporationB, incorporated by the state, and other 
corporations incorporated by another state, and encum- 
bering by a consolidated and non-severable lien prop- 
erty which is not within the jurisdiction of the taxing 
state." Nor can a state compel a foreign corporation to 
collect its taxes by retaining a portion of the interest dne 
upon scrip or bonds held by citizens of the taxing state, 

"Bonaparte v. Tax Court, 104 U. 8. S9Z. 
"Eirtland v. Hotchkisa, 100 U. 8. 491. 

"CarpentOT v. Pennaylvanla, 17 How. 456; U. 8. «. Perkiu, 163 TT. 8. 828. 
-L. * J. F. Co. V. Kentucky, 188 U. B. 385. 

"State Tax on Foreign-held Bonda, IB WaU. 301; if. SaiingB 8o«ie^ ■■ 
Uultnomah County, 169 U. a 421, 428. 
" B. Co. c Jaekwn, 7 WaU 262. 

D,g,t,.,.d.i. Google 



when the payment is made by the foreign corporation in 
its home sta.te}'^ A state may tax corporate bonds at 
their face, instead of their market, valued 

Expressed restraints npon state taxation. 

24. Section 10 of Article I of the Constitntion declares, 
that "no state shall, without the consent of the Congress, 
lay any impoets or dnties on imports or exports, except 
what may be absolutely necessary for executing its inspec- 
tion laws; and the net produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the 
use of the treasury of the United States; and all snch 
laws shall be subject to the revision and control of the 
Congress. No state shall, without the consent of tbe Con- 
gress, lay any duty of tonnage." The nature and effect 
of the restrictions npon the taxing power of the states 
imposed by tbese constitutional provisions are more fully 
discussed in Chapter IV, and it is sufficient to say in this 
connection that a state cannot require importers of foreign 
goods by the bale or package and wholesale vendors of 
snch goods to pay a license fee ; ' nor can a state impose an 
ad valorem tax on imported goods remaining in their or- 
iginal cases in the hands of the importer;' nor can a 
state tax an auctioneer's sales of imported goods for ac- 
count of the importers ; * bnt a state may prohibit the ex- 
portation of tobacco grown within its territory, save after 

■"N. Y., L. E. A W. B. *p. Ponnitylvaiiia, 153 U. 8. 628; D. * H. & 
Co. «. PenmrlTania, 156 id. 200. 

■B. Q. R. V. Psnnsflmiift, 134 IT. 8. 222; JenninKB v. G B. C. Co., 
147 f<). 147. 

•Brown v. Uarjland, 12 Wh«t. 419, Tmporta, in the eonatitntional 
sense, embrace only goods bronght from a foreign eojmtrf. A. B. A W. 
Co. V. Speed, 192 U. 8. BOO. 

•Low V. Anrtin, 13 Wall. 29; ef. P. t 8. C. Co. v. Bate^ 156 id. 677. 

' Cook V. P«iui^lTaaia, 97 U. 6. 5«6. 



u,g,t,.,.d.i. Google 



inspectiou and on payment of a tax.'* A atate cannot tax 
ghips npon their tonnage.' 

Implied restraint upon state taxation resnltiiig from 
the federal supremacy. 

25. The supremacy of the United States under the Con- 
stitution impliedly limits to some extent the exercise by 
the states of the power of taxation. Thus, a state cannot 
tax the official salary of an officer of the United States, as, 
for instance, an officer in the revenue marine service ; ^ nor 
can a state tax a telegraph company upon messages sent 
by officers of tiie United States on public business ; ' nor 
can a state authorize municipal taxation of the bonds 
issned by the government of the United States for money 
loaned to it; ' nor can a state tax the notes of the United 
States; *^ nor can a state tax so mudi of the capital of a 
state bank as is invested in the bonds of the United States, 
that capital being assessed either at its actoal value,'* or 
at a valuation equal to the amount paid in, or secured to 
be paid in." But no one will be allowed to evade state 
taxation of his money on deposit by making a temporary 
investment of that money in the notes of the United 
States." A corporation claiming an exemption from 
state taxation by reason of the investment of its surplus 
funds in the legal tender notes of the United States has, 

■ Turner v. Marrland, 107 U. 8. 38. 

* BtBt« Tonnage Tax Cases, 12 WaU. 204; Steamship Co. v. PortwardMU, 
6 id. 31; Paet« t>. Morgan, 19 id. 681; Cannon v. New Orleana, 20 id. 
577 i I. S. S. Co. V. Tinier, 94 U. B. 2S8. 

' Dobbins v. CommisdonerH, 16 Pet 435. 

' W. TJ. T. Co. V. Texas, lOS IT. 8. 460. 

'Weston V. Charleston, 2 Pet. 449; Banks v. Major, 7 WaD. 16; ef. 
Plominer v. Coler, 178 U. 8. HE. 

"Bank o, Bnpervisors, 7 Wall. 26. 

" People V. Commissioners of Taxes, S Black, 6S0. 

u Bank Tax Casa, 2 WalL 200. 

" BhotiroU V. Uoore, 120 U. 8. 590. 
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of cooree, the burden of proving the fact on which it rests 
its claim for exemption.^* A state tax of a certain per- 
centage of the total uQonnt of the deposits on a given 
day,'" or of the average amount of the deposits for a fixed 
period," of a saving fnnd society chartered by the state, a 
state tax of a certain percentage upon the excess of the 
market valne of the shares of tiie capital of a corporation 
chartered by a state over and above tiie valne of its real 
estate and machinery,*^ and a state tax, measured by divi- 
dends, upon a foreign corporation doing business within 
the state,^" are, in each case, a tax on the franchise and 
not on the property of the corporation, and the corpora- 
tion cannot claim exemption from sach taxation by reason 
of the investment, in the case of the saving funds, of their 
deposits, and in the case of the other corporations, of their 
capital and assets, in the bonds of the United States. So 
also a state, in taxing the shares of stock of a trust com- 
pany, may include in tiie valuation of the shares the 
amount of the capital stock of the company which is in- 
vested in the bonds of the United States.'" A state may 
tax a legacy consisting of bonds of the United States issued 
under a statute declaring them to be exempt from'taxation 
in any form,'" and it may tax bequests to the United 
States.*' It cannot tax lands held in severalty by mem- 
bers of an Indian tribe and protected by treaties between 
the United States and the tribe,'* and it cannot tax lands 
held by the United States in trust for members of an 

"C. ft B. Co. t>. N«w OrlBMw, flfl U. B. 97. 

** BoeietT for Sftiiuga *. Coite, « WalL 594 

"Prorident Inst. v. Masaadraaetta, 6 WaU. 611. 

» Hsmilton Go. v. Maaoehmntts, 6 WalL 632. 

■■ Home Ins. Co. v. N«Tr Tork, 184 U. B. 594. 

"& T. Co. V. Lander, 184 V. 8. 111. 

• Plominar v. Col«r, 178 TT. 8. IIB. 

" U. 8. V. FerUsi^ 163 IT. 8. S26. 

■ The Eanaaa ladiani, 6 WalL 737; The New Yoik Indiani, ibid. 701. 
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Indian tribe, or improvement upon sach lands, or prop- 
erty given to the Indians by the United States, when snch 
taxation is prohibited by federal statute." It may, by 
act of Congress, tax suirveyed but unpatented lands of the 
United States included within a railroad land grant** 
Lands granted by act of Congress to a state, to be held by 
it to aid in the conatmction of a railway, tiiongh not tax- 
able by the state when held by it as trustee, are taxable by 
it after their conveyance to the railway,*' and, of course, in 
the case of lands ceded by a state to the United States for 
the construction of a railway, with an express reservation 
of the state's right of taxation, the state may lawfully exer- 
cise tiiat right,'" but land within a state, which, under laws 
of Congress for the collection of taxes due to the United 
States, has been sold for non-payment of snch taxes, and at 
the sale tliereof purchased by the United States and after- 
wards sold by the United States to a third party, or 
redeemed by the owner, is exempt from state taxation 
during the period of federal ownership thereof." Al- 
though the title to land remain in the United States, ore 
dug therefrom under a mineral claim is, as the personal 
property of the claimant, subject to state taxation.*" The 
exemption of federal agencies from state taxation is de- 
pendent, not on the fact of the agency, nor on the character 
of the agents, nor on the mode of their appointment, but 
on the effect of state interference in depriving the agent of 
power to serve the government of the United States, or in 
hindering the agent in the efficient exercise of that 

■U. 8. V. Eickert, 188 V. 8. 432. 

"Act of 10th July, 1S86, 24 Btat 143, a. 764; C. P. B. v. NeradA, 1«2 
V. 6. CIS; N. P. B. V. M^ers, 1T2 id. Se». 
■* Tnekar v. FerguBon, 22 WslL S27. 
"P. r^ E. tp. Lowe, 114 U. 6. 526. 
"Vui BtocUIh tt. TenneBMe, 117 U. 8. Ifil. 
» ForbeB i>. Or&eej, 94 U. B. 762. 
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power. *• A state may, therefore, tax the property, real 
and personal, of a railroad, wMch. has been chartered by 
act of Congress, is subject to a lien secxiring its debt to the 
United States, and is used as a federal agency for the 
transportation of mails, soldiers, government supplies, 
and mnnitionB of war; ^ and, it would seem, on tiie prin- 
oiple of tiiat case, that a state may tax the property of any 
federal agency, wherever snch taxation does not impair 
the ^dency of the agency in the performance of its dnty 
to the government of the United States. The federal 
supremacy forbids a state so to tax the transit of passen- 
gers tlirough the state by the ordinary modes of travel, as 
to impede their approach to the seat of government of the 
United States, the ports of entry through which commerce 
is conducted, and the various federal offices in the states."^ 
The supremacy of the United States does not involve an 
exemption from state taxation of property which has been 
acquired by the exercise of an exclusive privilege granted 
by the United States, when there is no relation of agency 
between the United States and the grantee; thus letters 
patent, granted by the United States, do not exempt from 
state taxation the tangible property in which l^e invention 
or discovery is embodied." Nor does a license granted, 
on payment of a license fee, by the United States under ite 
internal revenue statutes to a wholesale liquor dealer in 
a state exempt the dealer, or his business, or his goods 
from state control, regulation^ or taxation.'* 

"U. p. B. V. Peniston, 18 WaU. 5; National Bulk t>. Commonweiltli, 
9 id. 353; Thoniioii v. P. R, iMA 579; a P. B. e. Caliioraia, 162 
U. S. 91- 

"TT. P. B. V. Pemiaton, 18 W&IL 6. 

■> Crondall v. Nevada, 6 WalL 35. 

■ Webber v. VirgUiia, 108 U. B. 344. 

"HeChiire v. Th« CanmioDwealUi, 3 WalL 387; Ptfvmr v. The Common- 
wealth, S id. 476. Bee also Plnmlej v. Maaaaehnaetti, 166 U. S. 461. 
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Taxation of national banks. 

26. A Btate cannot tax the operations of banks incor- 
porated by the government of the United States as fiscal 
agencies.'* Nor can a state tax the assets of an insolvent 
national bank in the hands of a receiver appointed nnder 
the provisions of the national banking laws." Of course, 
when Congress licenses state taxation of agencies of the 
government of the United States, sndi taxation is per- 
missible within the limits imposed by the terms of the 
license ;'' thus in the case of national banks, state tax- 
ation is by Section 41 of the Act of 3d Jnne 1864," per- 
mitted as to the shares in any bank, when * ' included in the 
valuation of the personal property of the owner or holder 
of such ahar^, in assessing taxes imposed by authority of 
the state within which the association is located, . . . 
subject only to the restrictions, that the taxation shall not 
be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such state, 
and that the shares of any national banking association 
owned by non-residents of any state shall be taxed in fhe 
city or town where the bank is located, and not elsewhere. *^ 
The states may, therefore, tax shareholders in national 
banks within the limits of this license,"" without regard to 
the investment of aU or any part of tiie capital of the banks 
in United States securities. The National Bank Act of 
3d June, 1864,*' had imposed a further restriction on state 
taxation of national bank shares, declaring that such tax 

"UcCiilloeh e. The State of Mairlud, 4 Wheat S16; Osbom v. Th« 
Bank of the TT. S., 9 id. 738. 

"BosenbUtt v. Johnston, 104 U. B. 462. 

"Van Allen «. The Aaaeason, 3 WalL S73; People v. The Cominiaiioiien^ 
4 id. 244. See also C. T. Co. V. Lander, 184 U. S. 111. 

" IE Stat 34, Hot. Stat., see. S219. 

"National Bank v. The Commonwealth, 9 WalL 863; People v. I 
■Loners, 4 id. 244; Van Alien c The Assessors, 3 id. 57S. 

"IS Btat 111. 
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"shall not exceed the rate impoBed upon the shares in any 
of the banks organized under the aathority of the state," 
bnt La the re-enactment of this statute in 1868,^ and in the 
Bevised Statutes,*^ this condition was (nnitted. Under the 
Act of 1864 it was held that a state could not tax shares in 
national banks, when it taxed the capital of state ban^ 
exempting so mneh thereof as was invested in the bonds of 
the United States, and failed to tax the shares of state 
banks.*' It was also held that the limitation upon dis- 
X>arity of state taxation imposed by the Act of 1864 is not 
overstepped by a state which, having only two banks of 
issne and cixcnlation, and having by contract boond itself 
not to tax these banks beyond a certain limit, but havii^ 
nnmeroQB banks of deposit, whidi do not issne oircnlation, 
taxes generally and equally all shares of stock in banks 
and incorporated companies doing business in the state.*" 
The terms of Section 5219 of the Bevised Statutes show 
clearly that Congress did not intend to curtail the taxing 
power of the states over national bank shares as entities 
distinct from the capital of the banks, and as the property 
of persons subject to state jurisdiction, but that it was in- 
tended to guard the national banks against unfriendly 
discrimination by the states in the exercise of that taxing 
power.** The phrase "moneyed capital" includes capital 
employed in national banks and capital employed by in- 
dividuals for the making of profit by its use, but it does 
not include non-competitive capital.*" The exemption 

-16 etat 34. 

■Section E21B. 

" Van Allan v. The Anewora, 3 Wall. 673; Br«dl«7 «. The People, t id. 
4S9. 

'Iiioaberger v. Boiuw, 9 Wall. 468. 

* Adama v. NaahTille, 05 TF. 8. 19 ; Mereuitile Bank «. Netr Tork, 121 
id. 138. See the opiiiioit of Hiller, J., in Davenport Bank v. Davenport, 
128 id. S3. 

'UereantUe Bank v. New York, 131 U. B. 18B; Palmer o. HeMahoii, 
]S3 id. WO; National Bank v. Obapmiui, 173 id. 206. 
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from state taxation of Bome bnt not all of the moneyed 
capital in the state is not a discrimination against national 
bank Bhares within the terms of the license; as, for 
instance, in the case of exemption of "all mortgages, 
judgments, recognizances, and moneys owing upon 
articles of agreement for the sale of real estate;"** 
or of deposits in savings banks, shares in trust companies, 
and shares in other moneyed or stock corporations char- 
tered by the state and deriving an income or profit from 
the use of their capital or otherwise.*^ Nor is there any 
inequality of taxation or unfriendly discrimination as 
against national bank shares, in the exemption by a state 
of that which it cannot lawfully tax, such as shares owned 
by its residents in the capital stock of foreign corpora- 
tions,*^ or in the exemption of that which is not a subject 
of taxation by the United States, snch as the bonds of a 
municipal corporation created by the state ; ** but where a 
very materia! part of the other moneyed capital of a state 
in the hands of individual citizens within the state is ex- 
empted from state taxation, the state cannot tax the shares 
of national banks.'"' State statutes taxing personal prop- 
erty, including national bank shares, and permitting the 
party taxed to deduct his just debts from the valuation of 
his personal property other than national bank shares, tax 
suoh shares at a greater rate than other moneyed capital, 
and, therefore, are not eflEeetive under the terms of the 
license given by Congress; " but in the case of a national 

"Hepbom V. The School Directors, 23 WbH. 460. 

** HercEUitile Bonk v. New York, 121 U. S. 13S ; Bank of Bedemptioii v. 
Boston, 125 id. 60; PaJmer «. McMshon, 133 id. 660; First Nadoiwl 
Bimk V. Ajers, 160 id. 660; Aberdeen Bank v. Ohahalis Conntjr, 1S6 wl. 
440; NatioDBl Bonk v. Chapnuui, 173 id. 205. 

"Mwcantao Bank v. New York, 121 U. 8. 138, 162. 

'MNcantUe Bank t>. New York, 121 U. B. 138, 162. 

"Boyer v. Bojer, 113 U. 8. 680; of. Conuneieial Bank «. Cbambera, 
182 id. 556. 

"People v. WeaTer, 100 IT. 8. 539; BuperviBon v. Btanley, 106 id. 305; 
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bank shareholder who has no just debts to deduct, the 
tazing law is valid and operative." A state may, under 
the act of Congress, tax the shares of a bank located within 
its jnrisdiction without regard to the non-resident or resi- 
dent ownership of such shares,"' and the shares may be 
assessed for purpose of state taxation at ttieir market 
value, though that exceed their par value.'* But state 
taxation of national bank shares must be uniform and 
equal, and when a system of valuation for taxation pur- 
poses intended to operate unequally is adopted by the 
state authorities whose duty it is to make the assessment, 
equity may properly interfere, on payment of the proper 
tax, to enjoin the collection of the illegal excess." 
Where a state has provided a mode for the correction of 
error in the assessment of property for purposes of tax- 
ation, a party aggrieved by an over-valuation of his prop- 
erty cannot maintain an action at law to recover the 
alleged illegal escMS of taxes paid by him, for the ofBcial 
action of tiie revisii^ authority is judicial in character, 
and cannot be collaterally impeached." Only the shares 
of stock and the real estate of a bank may be taxed."'' A 
state may lawfully require a national bank to act as the 
agent of the state in collecting from the shareholders of 
the bank the tax imposed by the state within the limits 

Hilla ff. Exchange Buik, ibid. 319; EransTme Bank v. Britton, ibid. 322; 
Whitbeek v. Mareantile Bank, 127 id. 193; Palmer «. MsUahon, 133 
id 660. 

■* BaparriBOTB v. Stonlej, 106 TJ. B. 306. 

"Tappan t>. Merchanta' N&t. Bank, 19 WaU. 4S0. 

"Hepburn v. The School Directors, 23 WalL 480; People v. Comauaaioneni 
of Taxes, 94 U. B. 416. 

"CumiouigB V. National Bank of Toledo, 101 U. 8. 163; Pelton v. 
NaMoD&l Bank, 101 id. 143; People v. Weaver, 100 id. S39; Whitbeek v. 
HeresntUe Bank, 1E7 id. 103. 

■■ Stanlej v. SnpQrviaori, 121 U. B. 536. 

"Oweniboro Nat. Bank e. Oweneboro, 173 TJ, S. 664; Fint Nat B«nk 
of LoniBviUe v. Lonisrille, 174 id. 488. 
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permitted hj the act of Congress."" A state may also, 
under a penalty for his non-performance of the duty, re- 
quire a cashier of a national hank to furnish to the state 
anthoritiea a list of the names and respective holdings of 
tite shareholders of his hank.'" 

State taxation as affected 1^ the prohibition ot the im- 
painnent of the obligation of contractB. 
27. The constitutional prohibition of the enactment by 
the states of laws impairing the obligation of contracts 
affects to some extent the exercise by the states of the 
power of taxation. While, as a general rule, the states 
may, in the exercise of legislative discretion, either tax 
property or exempt it from taxation, yet contracts 
of exemption from state taxation, not in terms con- 
travening federal "• or state •* constitutional prohibitions, 
and contained in corporate charters"' or stipulated by 
express agreement,** if supported by an adequate con- 
sideration, constitute contracts so binding upon the state, 
that their obligation is not to he permitted to be impaired 
by a subsequent legislative repeal of the charter, or by an 
imposition of a rate of taxation inconsistent with the 
state's contract."* But there cannot be implied from the 

■Aberdera Bank v. ClieluJia Conntj, 166 TJ. 8. 440; Mercliaiita t 
HanafBetaieTB' Bank v. PemuylTania, 167 id. 461. 

"Wftite V. Dowley, 94 U. B. G27. 

"People V. Comnuaeionera of Taxes, 94 U. S. 41S. 

"B. Cofc V. GaineB, 87 V. 8. 697; Traak v. Magaire, 18 WaU. 391; 
Uorgan v. Loulalaaa, 93 U. 8. 217; Shields v. Ohio, 99 id. 319; P. L Oo. 
V. TennMMe, 161 id. 193; 8teanu «. MinnwoU,, 179 id. 223, 241. 

■Jefferwin Braneh Bank v. ^ellj, 1 BL 4S6; U. ft O. B. v. TeameaM^ 
ISS IT. B. 486; Citixana' Bk. e. PaAer, 192 id. 7S. 

■New Jers^ v. VfOaon, 7 Cr. 164; New Jersey tr. Yard, 96 U. 8. IIM; 
Welle t>. Bavannah, 181 id. 531. 

"Jefleraon Branch Bank e. SkaUr, 1 BL 436; W. ft B, B. v. Beidi, 13 
Wall 264; B. ft O. B. «. Beid, ibid. 269; Chicago «. Sheldon, 9 id. 50; 
P. B. V. Magnire, 20 id. 86; UniveraitT v. People, 99 U. S. 309; Aaylnm e. 
New Orleans, IDS id. 362; W. ft W. B. v. Alabrook, 146 id. 279; H. ft O. 
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grant of a charter an exemption of the corporate franchise 
or property from state taxatiDn,'" and the imposition in a 
charter of a specific form or rate of taxation is not, in the 
absence of an express contract of exemption from other 
taxation, to be constmed as an implied exemption from 
Buch other taxation,^" and contracts of exemption from 
Btate taxation, when expressly made, are to be strictly con- 
strued.*^ Immunity from taxation is a personal privilege 
which does not extend beyond the immediate grantee un- 
less it is otherwise so declared in express terms."^ A 
municipal corporation cannot, by the exercise of a 
statutory power of taxation, diminish the interest payable 
to the holder of a funded obligation of the municipality 
under the terms of the bond."' TOie subject of exemption 

B. V. Tennenee, 153 id. 486; New Orleans v. Citizens' B&nk, 107 id. 371; 
Stearns «. Hiimeaata, 179 id. 2S8. 

■Proridanee Bank v. Billiuge, 4 Pet. 514; Tucker v. Fargnson, 22 WalL 
627; M. Q. Co. v. Shelbj County, 109 XT. 3. 398. 

"The Delaware B. Tax, 18 Wall. 206; Erie By. v. Penna., 21 id. 492; 
The Li«eaM Tax Cases, E id. 482; Home Ins. Co. v. Angnsta, 9> V. B. 116; 
8. a a ^. V. Bioux Cily, 13S id. B8; N. O. C. A L. B. v. New Orleans, 143 
id 192; W. A W. B. v. Alsbrook, 146 id. 279; Shelby County e. Union 
& Planters' Bank, 161 id. 14»; New Orleans v. Citizena' Bulk, 167 id. 
871. 

*■ Todur V. Ferguson, 22 WaU. 527 ; W. F. Co. «. East St. Lonla, 107 
U. B. 365; Bj. Co. c. Philadelphia, 101 id. 528; Tomlinson v. Branch, 
IS WalL 460; B. Cos. c. Oaines, 97 V. S. 697; Pieard v. E. T., V. ft Q. B., 
180 id. 637; T. ft H. T. B. v. Thomas, 132 id. 174; K. O. C. ft L. B. v. 
New Orleans, 143 id. 192; W. ft W. B. «. Alsbrook, 146 id. 279; W. A St. 
F. L. Co. V. Hionwota, 15S id. 626; P. F. ft M. L Co. v. Teuneeaee, 161 
id. 174; C. B. ft B. Co. «. Wright, 164 id. 327; C. ft L. T. B. Co. v. Sand- 
ford, ibid. 578; Ford v. D. ft P. L. Co., ibid. 662; Qtisens' Savings Bank v. 
Owensboro, 173 id. 636; Wells v. Savannah, 181 id. 531; Oir v. Qilman, 
183 id. 278; Chicago Theological Seminary v. lUinois, 186 id. 662. 

■Pieard v. K T., T. ft O. B., 130 U. S. 637; People v. Cook, 148 id. 397; 
E. ft W. B. V. Hiew>nri, 152 id. 301; St. L. ft & F. By. v. dm, 15« id. 
6*9; N. ft W. B. v. Pendleton, ibid. ««7; P. F. ft H. L Co. «. Tennessee, 161 
id. 174; Memphis Bank o. Tennessee, ibid. 1S6; P. L Co. v. Tennessee, 
ibid. 193; C. ft L. T. Co. v. Sandford, 164 id. 576; G). A B. L B. v. Hewes, 
183 id. 66; N. C B^. v. Uaryland, 187 id. 268. 

"Unrray v. Charleston, M U. S. 432. 
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hj contract from state taxation is more folly disooased in 
Chapter V. 

State taxation as affected hj the grant to Congress of 
the power of regulating commerce. 

28. The constitational grant to Congress of the power 
of r^^nlating "commerce with foreign nations, and among 
the several states, and with the Indian tribes" also affects 
to some extent the exercise hy the states of the power of 
taxation, but the states are not prohibited from taxing 
either the instrmnentalities, or the subjects, of fore^ or 
interstate commerce, provided that snch taxation be im- 
posed on those instrimientalitieB and subjects as compo- 
nent parts of the mass of property in the state, or by 
reason of the citizenship of their owners as sabjects of the 
sovereignty of the state, and provided also, that that 
which is in form taxation, be not in substance a regular 
tion of, or a restraint upon, foreign or interstate 
commerce.'" In accordance with this distinction, a 
state may tax ships and ferry boate as the personal prop- 
erty of their owners, where either the owner, by reason of 
his residence, or the property because of its situs is subject 
to the taxing power of the state ; ^^ and a state may tax 
goods brought from another state and mingled with the 
mass of property in the taxing state," and goods within 

"Gibbons v. Ogden, 9 Wheat. 201; The Paaatnga Caaea, 7 How. 470; 
Tnuuportatlon Co. v. Wheeling, 99 U. 8. 280 ; W. F. Co. v. Ea«t St lioaia, 
107 id. 374; Califoraia v. C. P. B., 127 id. 1; Brimmer v. Bebm&n, 13S 
id. 7S; Maasaehinetto v. W. TT. T. Co., 141 id. 40; P. T. C. Co. v. Adanw, 
155 id. 688; P. * S. G. Co. t>. Lookiana, ISO id. 690; W. U. T. Co. v. 
Taggart, 163 id. 1; A. Ex. Co. e. Ohio, 165 id. 194, 160 id. 18S; New 
York V. Eoberta, 171 id. 658; P., C, C. ft St. L. Ej. v. Board of Fob. 
WorkB, 172 id. 32; E. k H. Bridge Co. «. IDinoia, 176 id. 6S6} IT. R T. 
Co. V. Ljiich, 177 id. 149. 

«W. F. Co. V. Eaat St. Loni^ 107 U. 8. 365; T. Co. v. Wheeling, 99 
id.27S. 

"Woodruff c. Parham, 8 WalL 123; Brown v. Honston, 114 IT. 8. 622; 
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the state intended for transportation to another state bnt 
not actually stated on their voyage ; '" provided, tliat the 
taxation is not so imposed as to discrimioate against either 
the natural products of, or goods manufactured in^ an- 
other state.^* A state may require a foreign corporation 
which is engaged in interstate commerce to pay for the 
privilege of exercising the franchises of a corporation,'" 
though not for the right of transporting interstate passen- 
gers,'' within its borders. It may tax its own mtizens for 
the prosecntion of any particular business or profession 
within the state, unless that hosiness be directly concerned 
with interstate commerce; thus, whUe a state may not tax 
drummers of goods made in other states,'' it may tax per- 
sons who sell goods ahij^ied to them from outside points,'" 
and it may tax exchange brokers, despite the fact that bills 
of exdiange are instruments of foreign and interstate 
eonmierce.'* It may tax agents engaged in hiring labour- 

P. ft & C Co. o. Bates, 1B6 id. B77; A. B. t W. Co. v. SpMd, IBS id 
900; ef. Seller «■ Shokdi^ 188 id. 1. 

"Cm e. Enol, lie U. B. S17; D. M. Co. «. Ontonagon, 188 id. 83. 

"Ward V. Harjiand, 12 Wall. iI8; Welton v. HinoDri, 91 U. B. 270; 
Gitj^ V. Baltiinore, 100 id. U4; Webber «. Virginia, 103 id. 844; Walling v. 
Miehigaa, 116 id. 446; Bobbins v. Shelby Co., ISO id. 480; Coraon v. 
Harjiand, Hid. SOS; Aaher v. Teocaa, 1S8 id. 1S9; Brennan «. TitoanUe, 
153 id. 289; Stoekard v. Morgan, 1S5 id. S7; Caldwdl v. North Carolina, 
187 id. eSS; N. * W. B7. v. Biiu, 191 id. 441. But Ma Hlnwn v. Lott, 
8 Wan. 148; Downham v. Alexandria Comtdl, 10 id. 178; Machine Co. 
V. Qnge, 100 IT. B, 676 ; Tienuu e. Sinker, 102 id. 123 ; Fieklen v. Shelly 
Omn^, 14S id. 1; Emert v. Minonrl, IBS id. S9S; Baah v. Farley, 169 
id. 203; A. a. A W. Co. v. Speed, 102 id. 500. 

"Maine «. Q. T. Sj., 14S U. S. 217. Bradley, Harlan, Lamar, and 
Kown, JJ., dissented. See also CmtebeT v. Eentoe^, 141 id. 47; Ashler 
«. Bjan, ISS id. 436} N. Y., L. K ft W. B. v. Peuurlvmnia, 168 id. 481; 
New York v. Boberta, 171 id. 668. 

" AHen *. P. P. C. Co., 191 U. & 171. 

"Bobbins v. SheH^ Coantj, 120 U. & 4S9; Asher tr. Texas, 128 id. 129; 
Bmuian t>. Titnsrille, 153 id. 389; Btoekard v. Morgan, 18fi id. 27; Cald- 
well «. North Carolina, 187 id. 622. 

"Machine Go. v. Qage, 100 U. B. 676; Emert v. Ulseonri, 166 id. 206; 
Baah v. Farlef, 169 id. 263; A. 8. ft W. Co. o. Speed, 192 id. 500. 

" Nathan «. X«iiisiana, 8 How. 73. 
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ers to be employed beyond the limits of the state, even 
though transportation mnst eventoally take place as the 
result of such contracts ; •" but an agent employed solely 
in promoting the use of his line in interstate transporta- 
tion cannot be taxed, for the business is directly connected 
with commerce and consists whoUy in carrying it on.'^ It 
has the right to impose a license tax,*' or a tax on re- 
ceipts,^ upon a company engaged in local commerce, 
although the company be also engaged in interstate busi- 
ness ; ^* but it cannot impose such charges upon strictly in- 
terstate commerce.*" It may, however, tax so much of the 
gross receipts of an interstate railroad company as are 
earned within the state." If property within a state and 
otherwise liable to taxation be in money at the date of as- 
sesranent for taxation, a subsequent investment thereof in a 
subject of commerce does not relieve that capital from lia- 
bility to state taxation.*' While a state cannot tax the 
Interstate transportation of passei^pers or goods, it may by 
its charter of a railway diarge a toll payable to the state 
for the use of the improved facilitieB of travel furnished by 
the railway,'* and it may tax its railway companies upon 
the cash value of their capital stock.** It may tax an inter- 

•■WUlianH t>. Feais, 179 U. B. 270. 

xUeCaU V. California, 136 TJ. S. 101. Bee alao K. A W. B. v. P»&- 
irj^lvania, Hid. 114; Crutclier v. Eentaekr, 141 id. 47. 

"P. T. C. Co. V. Charlenton, 1S3 U. S. 692; Oaborue v. FloridR, IM id 
660; P. Co. V. AdoniB, 189 id. 420; Allen v. F. P. C Co., 191 id. 171. 

■Battennan v. W. U. T. Co., 127 U. 8. 411; W. TJ. T. Co. tr. Abbvna, 
132 id. 472} P. Ex. Co. t>. 8eib«rt, 142 id. 339. 

"A company which eani«B to or from a feny ^ameagen Intendii^ to 
go to another itate, and which makes a separate charge tor mch srariee, ia 
not engaged in iutentate commerce, and a license tax upon toeh oompaatf 
is cooBtitntional: New York v. Knight, 19£ U. 8. 21. 

"Leloup V. Port of MobUe, 127 U. 8. 640; Cmteher v. KeatnAy, 141 
id. 47. 

-MainB v. O. T. By., 142 tT. B. 217. 

« People V. CommlMiottera, 104 U. 8. 466. 

"B. ft O. B. t>. Maryland, 21 Wall. 466. 

"The Delaware B. Tax, 18 VaU. 206. 
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state railway, car, express, or tel^raph company upon its 
property within the state, finding the value of the whole 
property, both tangible and intangible, of the corporation, 
which is nsed in its business, and then computing the value 
of the line within the state by its relatiTe length to the 
whole." On the other hand, a state may not tax sheep 
which are driven at reasonable speed across its territory, 
although they are allowed to graze on the way." It may 
not tax ships and ferryboats which come within the juris- 
diction in the prosecution of foreign or interstate com- 
merce, unless the owner is by residence subject to the 
taxing power of the state."^ Nor can a state tax Ihe trans- 
portation of passengers coming by water into its ports 
from a foreign country or from another state; " nor can 
a state tax the interstate transportation of goods by 
water ; " nor can a state impose port dues, that is, charge 
payable by all vessels, entering, remaining in, or leaving a 
port, without regard to services rendered to, or received 
by, the vessel; "^ nor can a state tax a telegraph company 
upon messages transmitted by it to points outside of the 

-p., C., & ft St. L. ^. <B. Baekm, 154 V. B. 421; C, C, C. ft 8t. L. Ey. 
V. Bai^iu, ibid. 139; P. P. a Co. «. Pmrn^lmkia, 111 «<1 IB; A. B. T. Co. 
V. Hall, 171 «, 70; U. B. T. Co. v. Lynch, 177 id. 149; A. Ex. Co. v. Ohio, 
16S U. 164, 166 mL 185; A. Ex. Ck). v. Eaatucky, 1S6 id. 171; W. U. T. 
Co. V. MaMaehtuetts, 126 id. 530; W. IT. T. Co. v. Taggart, 163 U. 1; 
W. U. T. Co. V. Miraoari, 190 id. 412. But in estimating tlie value of the 
whole propertr the state may not indude property in another state wbieh 
IB not used by the company in its bnsinees: Faigo t>. Hart, 1S3 id. 190. 

- Kellay v. Ehoads, IBS TJ. 8. 1. 

■Hays V. P. M. S. 8. Co., 17 How. 59«; 8t Lonifl v. W. F. Co., 11 
WalL 423; Morgan v. Farham, 16 id. 171; Moran v. New Orleano, 118 
U. B. 69; G. F. Co. v. Pennaylvania, 114 id. 198; P. ft 8. a 8. Co. v. 
Pennsylvania, 122 id. 326. 

~ Tha PsMenger Coses, 7 How. 283 ; Henderson v. The Kayor, 92 U. 8. 
259; Chy Lnng v. Freeman, ibid. 276; People v. C. Q. T., 107 id. 69; P. 
ft 8. 8. S. Co. V. Pennsylvaiua, 122 id. 326, overmliug the case of the 
8tate Tsx on Bailway Otom Beeeipts, 16 WaU. 264. 

"Alniy V. Calif omia, 21 How. 189. 

* Steamship Co. v. Portwardens, 6 WalL 31. 
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state ; *' nor can a state tax the interstate transportation 
of passengers or goods. It, therefore, cannot tax inter- 
state freight by the pound ; " nor can it tax the total nam- 
ber of sleeping oars brought into the state by a foreign 
corporation;'^ nor can it tax the entire gross receipts of 
corporations engaged in the business of running cars not 
their own property over a railway line within the state.** 

"W. U. T. Co. V. TezB^ lOfi U. & 460. 

" Tha State Freigfat Ta^ IS WalL SS2; E. Bf. v. PawvlvuiA, OUL 288, 
not*. <4 

" Piekard v. P. a C. Co., 117 V. B. M; Tsdimmm v. P. B. C. Co., Wd. 91; 
Anon V. P. P. C. Co, 181 id. 171. 

" Fargo «. Midden, 121 TT. 8. SSO. 
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CHAPTER IV. 

THE BKOULATION OF COHMEBOE. 

29. The eonatitntioiiAl prorlaioiu. 

30. Tlie hivtoiieal reason for the proTigloiw. 

31. CominerM deflned. 

32. B«gaUtion of mmmerM deflned. 

33. The general prindples defining the limiti of national and state r^n- 

latlon. 

34. The internal eommeree of a Btat«. 
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30. Prefereneee of porta. 

37. DutiM upon esports. 
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39. Port does. 

40. Pilotage. 

41. BegnlaUon of navigation. 

42. Port regulations. 

43. Qnaruitlne. 

44. Ferries. 

4JS. Bridges and dam*. 

46- ImproTements of navigation. 

47. Wharves and piers. 

48. State dntiee npon imports and exports. 

49. State inspeetion lavs. 

50. Taxation discriminating against goods from other states. 

51. The original paeknge doctrine. 

52. Transportation: (a) State regulation in the exerdee of the poUee 

power; (b) Begolation b^ taxation; (e) The Interstate Commerce 
Act 

53. The Antl-tnmt law. 
64, Telegraphs. 

56. Commerce witb the Indian trlbee. 

The coiurtltTitioiial provisions. 

29. The Constitntion of the TJnited States containa 
three claiues which directly bear upon the regulation of 
commerce. Section 8 of Article I declares that "the Con- 
gress shall have power ... to regulate commerce with 
foreign nations, and among the several states, and with 
the Lidian tribes." Section 9 of the same article ennm- 
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erates among the exceptions from the powers granted to 
the United States, that "no tas or duty Bhall be laid on 
articles exported from any state. No preference shall be 
given by any regnlation of commerce or revenue to the 
ports of one state over those of another: nor shall vessels 
bound to, or from, one state, be obliged to enter, clear, or 
pay duties in another." Section 10 of the same article, 
in its enumeration of the expressed restrictions upon the 
powers of the states, declares that "no state shall, withont 
the conaent of the Congress, lay any imposts or duties on 
imports or exports, except what may be absolutely neces- 
sary for executing its inspection laws : and tiie net produce 
of all duties and imposts, laid by any state on imports or 
exports, shall be for the use of the treasury of the United 
States ; and all such laws shall be subject to the revision 
and control of the Congress. No state shall, without the 
consent of Congress, lay any duty of tonnage." The 
constitational provisions are, in effect, first, a grant to 
Congress of the power of regulating foreign and interstate 
commerce, with the expressed restriction that the United 
States shall not lay any tax or duty on articles exported 
from any state, nor give preference by any regnlation to 
the ports of one state over those of another, nor oblige 
vessels bound to or from one state to enter, clear, or pay 
duties in another ; second, an implied restraint upon state 
regulation of foreign or interstate conmierce; and third, 
an expressed prohibition of state duti^ on imports, ex- 
ports, or tonnage, save under certain defined restrictions, 
the most material of which is the consent of Congress. 
These constitutional provisions are not only in full force 
and vigour to-day, bnt their application is wider and more 
far-reaching than the framers of the Constitution im- 
agined to be within the boonds of possibility. The only 
commerce that they knew was the foreign and coastwise 
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commerce that was carried in ships. They little thought 
that the time would ever come when the commerce bo 
carried would be fax exceeded In amount and in value by 
the internal commerce of the conntry, yet that time has 
come. In the one hundred and seventeen years that have 
passed since the adoption of the Constitation, the country 
has made great strides. Less than three millions of people 
have grown to be more than seventy millions in nmnber. 
Discoveries in science and inventions in the arts have 
developed new subjects of trade, and have created new 
agencies of commerce. Steam and electricity have been 
made to do man's bidding. Sailing vessels have given 
way to steam^ps, and railways have superseded turnpike 
roads, Conestoga wagons and canals for the movement 
of intraterritorial freight Telegraphs and telephones 
have amuhilated distance. The growth of population, the 
creation of new snbjects of trade, and the improvements 
in the movement of traffic have necessarily resulted in a 
vast enlargement in the volume of conuneree. In view 
of these great changes in the conditions of the problem, 
it is more than ever important that the constitutional 
limits npon the regulation of commerce should be clearly 
comprehended, and that the line which separates the 
provinces of federal and of state authority over this 
subject of national interest should be, so far as is possible, 
accurately defined. 

The historical reason for the provisions. 

30. It is an historical fact that the Constitution was 
framed and adopted mainly because aU of the states had 
suffered under the Confederation by reason of the selfish 
commercial policy of England in closing her markets to 
goods of American manufacture, and because some of the 
states had also suffered by reason of the no less selfish 
commercial policy of other states in the imposition of 
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heavy dnties on imported goods, and in the enforcement 
of vexatious reBtrictions upon trade. There were great 
differences of opinion as to other features of the Constitu- 
tion, yet, in the convention of 1787 and among the people, 
there was practical nnanimity as to the expediency of vot- 
ing in the government of the United States the power of 
so regulating commerce as to overcome the disintegrating 
forces which threatened the loss of all that had been gained 
by the success of the Revolution.' But if tiie framers of 
the Constitution had ever imagined that the power of 
regnlatiog eoromerce would be expanded as it has been by 
judicial construction, no such power would have been 
vested in Congress. 

Oommerce defined. 

31. The term "commerce," as Marshall, C. J., construed 
It,' means not only traffic, but also commercial intercourse 
in all its branches, inclnding transportation by sea and 
on land, importation and exportation, and all that is 
necessarily inddent thereto. As the Constitution is a 
frame of government intended to endure for all time, it 
follows that the term "commerce" must receive a con- 
struction sufficiently elastic to comprehend not only the 
subjects and instrumentalities of commerce known and 
used when the Constitution was framed, but also all 
present and future subjects of commerce and agencira of 
commercial intercourse.' Yet everything that is con- 
nected with commerce is not necessarily commerce. Bills 
of exchange may be given in payment for goods to be im- 
ported, and yet such bills are mere personal obligations, 

'Qibbons V. Ogden, 9 Whsat 1; 3rawQ «. Maiylasd, 12 id. 445; Cook 
V. Penns^lvama, 97 U. 6. 668; Coimtj of Mobile v. Tfi»n>T«ll, 102 id. 691. 
' GibboDB V. Ogdon, 9 Wbeftt. 1. 
•P. T. Co. V. W. U. T. Co., M U. a 1. 
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and are not in themiselves subjects of commerce.^ Money 
assessed for state taxation is not by a subsequent invest- 
ment in a snbjeot of commerce relieved from such tax- 
ation.^ So, also, a contract of insurance is not ' * an instm- 
mentallfy of commerce, but a mere incident of commercial 
intereoarse."^ A state may, therefore, prohibit foreign 
insurance companies and their agents from effecting 
witliin its territory contracts of insurance, marine, or 
otherwise, save npon snch conditions as the state may 
prescribe; '' but a state cannot prohibit its citizens from 
effecting in another state a contract of insnrance." Acts of 
Congress" having authorized the registration in the 
patent office of devices in the nature of trade-marks, made 
the wrongful use thereof a cause of action for damages, 
and pxmished by fine and imprisonment the fraudulent 
use, sale, and counterfeiting thereof, it was held ^*> that the 
statutes in question were unconstitutional because not 
hmited in terms, or by the essential nature of their subject- 
matter, to the regulation of trade-marks in their relation 
to foreign and interstate commerce. A subsequent 
statute " has provided for the registration and protection 
of trade-marks used in foreign and interstate commerce, 
and is not open to the objection which invalidated the prior 
statutes. On the other hand, bUls of lading of goods sold 

'Bank of Anguata v, Earle, 13 Pet. S19, GSl; Btnrgev v. CrowninBhiald, 
4 Wlieat. 147 ; Nathan v. Looiaiana, 8 How. 73. 

* People V. Conunisaionera, 104 IT. B. 466. 

* Pel Graj, J., Nuttiikg v. MaaaaehiuettB, 183 U. S. 6B6. 

'Paul V. Virginia, 8 WalL 168; Dacat v. CUeago, 10 UL 410; L. I. Co. 
V. UaMEcfaiMetta, ibid. G06; P. F. A. v. New York, 119 id. 110; Hooper 
». CaHfoniia, 165 id. 648; N. T. L. L Co. v. CraTeiiB, 178 id. 380; Nirtting 
«. UaandiiiKtts, 183 id S63. 

■Angeyer v. Loniaiaiia, 165 XT. B. 6T8. 

*14th Angnat, 1876, 19 Stat. 141; Stb Jo^, 1870, Ber. Btat, Met. 
4937 to 4947. 

■* The Trade Hark Caaea, 100 D. 6. 82. 

» Aet of 3d Hsrcb, 1681, 21 Stat. 502, e. 138. See alao Bjder v. Hol^ 
128 TJ. 8. 625; Wanier v. a A H. Co., 191 Id. 199. 
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and transported in the course of interstate commerce are, 
by reason of their representatiye character, entitled to 
protection as commerce,^' and the transmiBsion of ideas by 
telegraph is commerce, for the reason that in the develop- 
ment of modem business methods the telegrai^ has 
become indispensable as a means of intercommnnication in 
commercial intercourse.** Would not the same reasoning 
^-PPly? ^ ^6 CAse of goods admittedly subjects of com- 
merce, to the trade-marks on such goods, the bills of ex- 
eschange drawn for the price of the goods, and the policies 
of insurance against the loss of the goods by fire or by the 
perils of navigation T Insurance, commercial paper, and 
trade-marks are certainly as nearly related to, and as troly 
incidents of, commerce, as a telegraphic inquiry as to the 
state of the market, or a telegraphic order for the for- 
Wfirdii^ of the goods, though, unlike the bill of lading, 
they do not represent the goods. Lottery tickets are sub- 
jects of traffic, and the carriage of such tickets by independ- 
ent carriers from one state to another is interstate com- 
merce.'* The transfer of shares of railway companies is 
interstate commerce when snch shares are transferred for 
the purpose of vesting in a holding company a majority of 
the shares of two competing railways engaged in inter- 
state traffic." 

Regnlation of commerce defined. 

32. To regulate commerce is "to prescribe the role by 
which commerce is to be governed."** The power to 

"A3mj V. California, 24 How. 169; as explained by Hitler, J., in Wood- 
Toff V. Parham, 8 WalL 138. A tax on foreign bills of lading is a tax 
on exporta: Fairbank e. IT. a, 181 U. 8. 283. 

"P. T. Co. V. W. U. T. Co., 98 U. 8. I, 9; TeL Co. v. Texaa, 106 id. 460, 
494; W. U. T. Co. v. James, 162 id. 850. 

"liDtterj Case, 188 TJ. S. 321, 363. Fuller, C. J., and Br«w«r, Biuna, 
and Feckham, JJ., diaaeuted. 

"N. a Co. V. V. 8., 1»3 U. 8. 197. 

"Per Marshall, C. J., Gibbons o. OgAea, 9 Wheat 1, 196. 
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r^nlate is Tmrestrained, and it may, therefore, either 
control or prohibit Commerce may be directly ref- 
lated by legislation enacted in the exeroise of the 
police power and prescribing the manner in which 
tiie operations of commerce are to be condacted, or it may 
be indirectly regulated by tiie imposition of taxation npon 
its instrnmentalitdes or subjects.'^ Taxation has been de- 
fined " as the compulsory exaction by a government, in the 
exercise of its sovereignty, of a payment of money or sur- 
render of property by any person, natural or corporate, 
who, or whose property so taxed, ia subject to the sov- 
ereign power of that government.^' The police power 
may be defined to be that function of government by the 
exercise of which aU persons who are subject to the sov- 
ereignty of the government exercimng the power are, for 
reasons of public policy, restrained in their use or enjoy- 
ment of some right of person or of properly." The police 
power may attain its end by absolntely prohibitii^ the 
exercise of a particular right or by so regulating the 
exercise of that right as to permit ite use under conditions, 
and, if the power exist, the extent to which it may be 
exercised in any case is limited only by the legislation of 
the government in which the power may be vested, unless 
further restraint be imposed by the Constitution of the 
United States or by the constitution of the state. Congress 
camiot, in the exercise of the power to regulate, tax com- 

" p. ft B. B. B. Co. «. Penq'lTania, 138 U. a 33S, per Brftdl^Ti J. "Tax- 
ing ia one of the foniia of regnlatioii. It ia one of the principal fonnib" 

"Supra, iM. 14. 

"McCnllocli V. Muyland, 4 Wheat. 4S0; The State Fr^ht Tax, 16 WnlL 
277, 

"Taner, C. J., ■aid, In the Lieauae Gaaea, 6 How. G04, S83, that the 
poliM powera ' ' are "o*^'"g mora nor leas than the powers of gnTeminent 
inherent In ererT- eoTereignty to the extent of Its dominions." ''^^■■'■"i J., 
sold, in Patterson v. Kentucky, 97 V. S. SOI: "The poliee powers extend 
at least to the protection of the lives, the health, and the propertj of the 
communis against the injurious exercise 1>7 the oitisen of his own rights." 
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merce; " and while the states cannot rebate foreign or 
interstate commerce, they are not prohibited from taxing 
either its instrumentalities or sabjects, provided that tax- 
ation be imposed thereon as component parts of the mass 
of property in the state, and provided also that that which 
is in form taxation be not in substance a restriction apon, 
or a prohibition of, foreign or interstate commerce. The 
essential difference between taxation of property, and 
regulation of commerce in the guise of taxation, is il- 
lustrated by every case in which the conrt has had to 
determine whether any particular tax imposed under state 
authority on an instrmnentality or subject of foreign or 
interstate commerce be, or be not, forbidden by the Con- 
stitntion.*" In the exercise of its power over commerce, 
Congress has, in statutes too numerous to mention, im- 
posed duties on imports and even prohibited importations 
of certain goods ^ and regulated, unong other things, the 
registration and recording of the titles of ships," the clear- 
ance and entry of ships and steamers,'" the tonnage duties 
payable to l^e United States by vessels," navigation, in- 
cluding sailing rules, and the life-savii^ service," the 
transportation of passengers and merchandise by sea,^^ 
the shippii^ of sailors,^' and their pay and dischai^^"** 

' Oibboua o. Ogden, 9 Wlie&t. 201 ; The Famenget Cues, 7 How. 402, 479. 

"See putieularlr T. Co. v. Wheeling, 99 U. B. E80; W. F. Co. v. St. 
liOiiia, 107 id. 374; C. £ C. B. Co. «. Keatuekj, ISi id, 204, 212. 

"Bnttfletd «. Stran&han, 19E U. B. 470, 

"29 Stftt 186 e. 2SB. 

*Bev. Btat. 4197 el §eq. 

"Ber. Stat 4219; 24 Stat 79, c 421. 

"Bev. Stat 4233; 26 Stat S20, c 802; 26 Stat 425, e. 87S; 27 Stat 5S7, 
c. 202; 28 Stat 82, c 83; 28 Stat 2S1, e. 284; 28 Stat 645, & 64; 28 
Stat QT2, c. 102; 29 Btat 381, c. 401; 29 Stat 689, c 389; 30 Stat 96, 
c 4. 

■Bev. Stat 4BS2, 4463; 22 Stat 186, e. 374; 27 Stat 44S, c 105; 29 
Stat 122, & 199; 81 Stat 799, & 386. 

"Bev. Stat 4G01, 4509; 28 Stat 667, c. 97; 29 Stat 691, c. 889; 30 
Btat 77S, e. 28. 

"Be*. Stat 4549: 30 Stat 755, c 28. 
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die lighthouse service,"' the coast survey,** the 
bnilding and use of bridges," the improvement 
of rivers and harbours,'* and telegraphs." It has 
authorized the transportation of government supplies, and 
mails, and troops by railway, and the connection of rail- 
ways of different states so as to form a contiDUous line ; '* 
it has permitted the states to regulate the storage and sale 
of original packages of intoxicatii^ liquoi^;*^ it has 
T^nlated the interstate transportation of live stock; " it 
has provided for arbitration between interstate railroad 
companies and their employees; '* it has required the use 
of automatic couplers on interstate trains ; **> it has, by the 
Ibiterstate Commerce Act and its amendments,*' regu- 
lated tiie interstate transportation of passei^rs and 
freight by railways and constituted a commission to carry 
the statute into effect ; and it has prohibited the making of 
contracts in restraint of interstate commerce.*' The 
states have facilitated foreign and interstate commerce 
by the improvement of navigation, the construction 
of railways, wharves, and bridges, and they have ind- 
dentally affected it by the enactment of pilotage, quar- 

"Bot. Stat 4063. 

-B«T. But 4681. 

■■27 Btal. 110, e. ISB; 28 Btat. 882, c 299; SO Stat llEl, e. 42S. 

"BoT. St&t. S244; 26 8Ut. 426, 4S3, 4G4^ «. 907; 27 Stat 110, e. ttSS; 
30 Stat. 1151 & 42S. 

" Ber. Stat. 5623; 25 Stat. 382, «. 772. 

-BoT. Btat S285; 25 Stat. 882, «. 772. 

"26 BtaL 313, e. 728. 

-Bar. Btat. 4386 et leq.; 2S StaL 81, 82, e. 60. 

"30 Btat. 424, e. 370. 

-27 Btat 631, & 196. 

"24 Stat. 379, e. 104; 25 Stat. 855, & 382; 26 Stat 743, e. 128; 27 
Stat 443. 

•2e Btat 209, e. 647. Bee also V. S. v. T. H. F. A., 166 V. S. 290; 
IT, S. V. J. T. A., 171 id. 505; V. S. v. B. C. KnisJit Co, 166 UL 1; 
HopMna v. V. S., 171 id. 678; A. P. 4; a Co. tJ. U. 8., 176 M. 211; N. B. 
Co. V. U. a, 1»3 i<i 197. 



U,g,t,.,.d.i.COOC^IC 



68 THE BBQVLATION OF OOVUBBOB. 

antiiie, and police laws. The states have also regulated 
their LDtemal commerce by taxation and by police 
legislation. 

The general principles defining the limitB of national and 
state refrnlation. 

33. Foreign commerce is, obviously, that which is 
carried on between a foreign port, or a point in a foreign 
ooontry, and a port of, or a point in, the United States ; 
interstate commerce is that which is carried on between 
ports, or points, in different states; and certainly that 
commerce which begins, moves, and ends, exclusively with- 
in a state most be regarded as internal commerce and as 
snch subject to state taxation and regulation. Where com- 
merce begins within a state, passes beyond the territory 
of that state and through part of another state, and ends 
in the state of its origin, it is regarded as sufficiently in- 
ternal commerce to be subject to taxation in the state of 
its origin and destination "in respect of receipts for the 
proportion of the transportation within the state. "*' On 
the other hand, transportation under such conditions is 
subject only to the regulation of the United States and not 
to the regulation of the state.** It has also been held that 
navigation on the high seas between ports of the same state 
is subject to regulation by the United States.*' A com- 
modity is not to be regarded as a sabject of foreign or 
interstate commerce until it has b^niii to move in trade 
from one country or state to another,** for, until the 
commodity is actually shipped or started, "its exportation 
is a matter altogether in fieri, and not at all a fixed and 

*L. V. B. w. PwiM.,146 V. S. 192. 
" Hanlfljr ij. K. & 8. I^., 187 U. a. 617. 
•Lort «. a B. Co., lOa U. 8. 641. 
* Th6 Daniel Ball, 10 WbU. (Ui7. 
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certain thing."" The general distuiotion as to the re- 
spective powers of the United States and the states over 
commerce was clearly pnt by Marshall, C. J.,** when he 
said, "The genins and character of the whole govemmeDt 
seems to be that its action is to be applied to all the ex- 
ternal concerns of the nation, and to those internal 
concerns which affect the states generally, but not to those 
which are completely witliin a particular state, which do 
not affect other states, and with which it is not necessary to 
interfere for the purpose of executing some of the general 
powers of the govermneni" Therefore, the internal 
commerce of a state is exclosively a subject of regulation 
by that state; and foreign and interstate commerce are 
subjects of regulation by Congress. But, as Curtis, J., 
said, the power to r^ulate foreign and interstate "com- 
merce embraces a vast field, containing not only many, 
bat exceedii^ly various, snbjects, quite unlike in their 
nature; some imperatively demanding a single uniform 
rule, operating equally on the commerce of the United 
States in every port, and some ... as imperatively de- 
manding that diversity which alone can meet the local 
necessities. " *^ Therefore, where the subject is national 
in its character and demands miiformity of regulation. 
Congress alone can legislate, and, when Congress has not 
legislated, it necessarily follows that that subject is to be 
free from all legislation whatever. The so-called "doctrine 
of the silence of Congress" means this, and nothing more 
t^ian this.^ On the other hand, where the subject is not 

«Goa V. EiTol, lie U. a. 028; p«r Bndley, J. 

* Gibbooa v. Ogden, 9 Wheat. ZS4. 

'Cooley V. Board of Wardona, IS How. SSD, 814. 

"Walton V. Hiaeonrj, 91 U. 8. 27S; Couu^ of Mobile v. Kimball, 102 
id. aSl; Brown v. Eoueton, 114 id. eSl; Bobblna v. StuHbj Cotmtj Taxliig 
Distriet, 120 id. i93; Bowman o. C. A N. W. -By., 126 id. 466, 608; Lelaj 
«. Hardin, 135 id. 100. Compare Uib ingeniooa argament of Br. Wm. 
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national in its character, and where local necessities re- 
quire diversity of r^^ation, the states may legislate, and 
their legislation will be controlling and effective nntil, and 
only until, congressional legislation shall supersede l^e 
state legislation."^ 

The internal commerce of a state. 

34. As dase, C. J., said," referring to the internal 
commerce of a state, "Over this commerce and trade 
Congress has no power of regulation nor any direct con- 
trol. This power belongs ezclosively to the states." The 
ITnited States, therefore, may not prohibit the sale within 
the territory of a state of illmninating oil inflammable at 
less than a specified temperatare ; ^' nor license the sale of 
liquor in violation of the laws of the state ; °* nor does a li- 
cense granted by the United States exempt the licensee 
from state taxation on the bosiness so conducted ; " nor do 
letters patent granted for an invention confer upon the 
patentee the right of selling the patented article in viola- 
tion of the laws of the state.*^ The cases which illustrate 
the power of the state over its internal commerce are 
hereinafter referred to, and the rule deducible from them 
is that, whUe each state did not, by the adoption of the 
Conatitntion, surrender its ordinary loc^ powers of self- 
government operative npon all persons and property 
which exist, or may come, within its territory, and which 
merge in the mass of persons and property subject to its 

Draper Lewis, in Chapter VI of his "Federal Power over Conunerce and 
its Effect on State Aetion." 

"C. ft C. B. Co. V. Eentneky, 154 U. S. S04. See partienlarlr tike 
jndgmeot of Brown, J., pp. S09 to 213, where Uiere is a fall discnsslon 
of this subject* and an ezhanstiTe cIsssiflcRtion of the cases. 

■■ License Tax Cases, S WalL 462, 470. 

■* U. a «. Dewitt, 9 Wall. 41 ; of. Felsenheld v. TJ. B., 186 V. 8. 126. 

" UeQnire v. The Commonwealth, 3 WaU. 367. 

■■ Perreai v. The Commonwealth, 6 WaU. 47S. 

"Patterson v. Kentnc^, 97 U. 8. SOI. 
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jarisdiction, yet, nevertheless, the territorial limits of each 
state's jnriBdiction, the grant to the gOTemment of the 
United States of powers conflicting with state sovereignty, 
and a due regard to the rights of citizens of other states, 
must be held to limit the exercise by each state of its other- 
wise Uliniitable powers, by the restriction that those 
powers are not to be so exercised as to interfere with the 
fall esecntion of the powers granted to the United States. 
Therefore, persons or property brought within the terri- 
tory of a state by the exercise of any federal power, mnst 
be exempted from obstmctive state control nntil the 
federal power has ceased to operate, and mitil the persons 
or proper^ on which it acted have merged in the mass of 
persons or property witiiin the territory of the state."^ On 
the same principle, federal agencies are exempted from 
any such state regulation as hindera the agent in the full 
performance of his or its duty to the govenunent of the 
United States. 

Navigable waters and tiie soil under them. 

35. Before the Revolution, the titie to navigable watera 
and to the soil nnder them was vested in the crown, or in 
its grantees. After the Bevolntion, the people became 
sovereign, and thenceforth the title to navigable waters 
within the jarisdiction of a riparian state and to tiie soil 
under them became vested in that state for the public use 
of its citizens."* After the adoption of the Constitution, 

* A hvd of ahoep, driven at a leaaouable rate ot speed from * point In 
one itste a djotanee of manj hundred milse aerooa the territory of a seoond 
■tate to a point in a third state and fed by grasing m roiris, is property 
engaged in iutetBtato eonuneree, and, as soch, exempt from taxation in the 
seeond state: Kelley v, Bhoeds, 18S U. B. 1. 

-Martin v. Waddell, 16 Pet 367 j Bundle w. D. 4 K. C. Co., U How. 80; 
Dan V. Jersey Co., 15 id. 426; Smith v. Maryland, 18 id. 71; Jones «. 
Sonlard, 24 id. 41; B. Co. v. Schnrmeir, 7 Wall. 272; Weber v. Harbor 
Commissionen, 18 WalL S7; L C. B. v. Illinois, 146 TT. a 387, ISl id. 77; 
8t A. F. W. P. Co. 0. St P. W, CoTOTB., 168 id. 349. 
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as before, the title to navigable waters and to the soil nnder 
them and the right to fish therein remained in the riparian 
Btate, its proprietary title extending in the case of inland 
waters constitnting its boundary"' from ordinary high- 
water mark ad mediwn filce, and in the case of the sea and 
its bays, to the distance tliat the international jurisdiction 
of the United States extended; and by force of the Consti' 
tation, the United States aoquired only the right to exer- 
cise over navigable waters its power of regulating naviga- 
tion^ and states which were admitted to the nnion subse- 
quently to the adoption of the Constitution bave, of course, 
in this respect the same rights of sovereignty and jurisdic- 
tion as the original thirteen states."" Therefore, a state 
may rightfully regulate the exercise of the right of fishing 
in its navigable waters, and enforce by judicial proceed- 
ings a forfeiture of vessels whose navigators fail to con- 
form to the regulations so prescribed, and a license to 
navigate granted by the United States confers no im- 
munity from the operation of such regulations." The 
right of the people of a state to fish in its navigable waters 
"comes not from their dtizenship alone, but from their 
citizenship and property combined, ' ' " and it is, therefore, 
a right which does not by force of the Constitution vest in 
tiie citizens of other states. The power granted to tbe 
United States of jnriediction in admiralty does not carry 
with it a cession of navigable waters, or of general juris- 
diction over them, and, therefore, a murder committed on 
a vessel of the navy of the United States while at andhor 

"Barnejr v. Eeokiik, 94 V. B. 824; Hardin v. JoTdut,' 140 iS. 371; 
HiteheU V. Bm&le, ibid. 406. 

"PolUrd V. Ba^Bji, 3 How. 212; Weber v. Harbor Gmmniiaionen, 18 
WaJL 57; Bhively v. Bowlby, IS2 TT. S. 1; U. T. Co. «. Mobile, 187 iO. 
47ft; U. a e. M. B. Oo., IBQ id. 391. 

"Smith 0. Uarrland, IS How. 71; UauehMter v. HMaaehnaetfa, 139 
n. 8. 240; of. Gmt v. Coiiiieetlexit, 161 id. 51B. 

■JCcOready v. Virginia, 94 V. S. 391, 395. 

u,g,t,.,.d.i. Google 
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in navigable waters wiUiin the jurisdiction of a state is not 
cognizable in a court of the United States."" 

Preferences of ports. 

36. The Constitution declares that "no preference shall 
be given by any regulation of commerce or revenue to the 
ports of one state over those of another." '* This prohi- 
bition is obvioosly intended to guard against favouritism 
in customs regulations, and, therefore, does not apply to 
the diversion of water from one navigable river to another 
in an improvement of navigation,*" nor to the legalization 
by an act of Congress of a bridge over navigable waters, 
though indirectiy obstructing the commerce of a pori*^ 

Duties upon exports. 

37. The United States are expressly forbidden to tax 
exports.*^ This prohibition applies to foreign, and does 
not apply to interstate, commerce," nor to goods "im- 
ported from the United States'* into Porto Rico.'" In- 
ternal revenne stamps required to be placed by the manu- 
facturer upon articles for exportation do not fall within 
the prohibition.^'' On the other hand, a specific stamp 

"TT. S. v. BeTMU, S Wheat SS6. 
*■ Artide I, Sec 0. 

* Sonth Carolina v. Oeorgia, 03 TT. 8. 4. 

*■ PennaylTuiut v. W. ft B. B. Co., 18 Hoir. 421, 423. 

* Const, Aztiele I, Bee. 6. 

* Woodruff V. Parhun, 8 Wall 183. 

"Act of 12tb April, 1900, 31 Stat 77, e. 191, sees. 3 and 8; Doolej v. 
0. a., 183 n. 8. 151. White, J., held that the fact that Porto Bieo ia not 
ft foreign eonntrj is deeiaive. Brown, Ora;^, Shirae, and UcEenna, JJ., eon- 
enrred, holding, bIbd, that the tax was imposed npon Importationa into 
Porto Bieo, and not upon etports from the United Btatee. Fuller, C. J., 
and Harlan, Brewer, and Peekham, JJ., diaseuted npon the ground that tbo 
^ohibition forbids duties upon exports " irrespective of their destina- 
tion." Bee Mipra, see. 17. 

"Pace V. Btirgess, 92 IT. &. 372; Turpin «. Burgees, 117 id. 504; Cornell 
«. CoTne, 193 idL 418. 
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dnty impoaed upon bills of lading covering goods exported 
is a tax npon the articles covered by the bill of lading, and, 
therefore, a tax npon exports.^' 

Duties upon tonnage. 

38. The Constitution in express terms forbids the statra 
to impose duties on tonnage. Section 10 of Artidle I of 
the Constitution declares that "no state shall, witbont the 
consent of Congress, lay any duty on tonnage." The 
word ' ' tonnage, ' ' as applied to American shipping, means 
"their entire internal capacity, expressed in tons of one 
hundred cubical feet each, as estimated and ascertained by 
those roles of admeasurement and computation^* wbioh 
are prescribed by the acts of Congress.''' The constitu- 
tional prohibition prevents state taxation of "water-crafts 
plying in the navigable waters of the state ... at the 
rate of $1 per ton of registered tonnage."^* Nor can a 
state require that every vessel arriving at a port of the 
state shall pay to the port wardens a fixed sum whetiier the 
wardens be, or be not, called on to perform any services 
for the vessel; '" nor compel every vessel arriving at any 
quarantine station on the coast of the state to pay a fixed 
sum per ton;^' nor require every steamboat mooring in 
any port of the state to pay a sum regulated by the ton- 
nage of the boat;^^ nor require aU vessels entering a 
certain port to load or unload, or making fast to any wharf 
therein, to pay a sum regulated by the registered tonnage 

" Fairbanh t>. U. &, 181 U. 8. 283. Harlan, QtAj, WMto, Mid ICeKamu, 
JJ., diasented- 
" State Tonnage Tax Oases, 12 WalL 204. 
"13 Stat 70; ibid. M4, 
" State Tonnage Tax Casee, 12 WalL 204. 
n Steamship Co. o. Port Wardena, 6 WaU. 3L 
"Poete «. Uorgan, 19 WalL 581. 
n Cannon v. New Orleani, 20 WaU. 877. 
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of the vesseL'" Id each one of these cases, the taxation 
imposed by the state would have been void as an attempted 
regulation of interstate conmierce, had there been no 
express prohibition of state tonxiage duties. 

Fort dues. 

39. Port dnea, that is, charges imposed on vessels as 
instrmnents of commerce, and payable by all vessels enter- 
ing, remaining in, or leaving a port, by reason of such 
entry, stay, or departure, and withont regard to services 
rendered to or received by the vessel, are regulations of 
commerce, and as such cannot be rightf uBy imposed onder 
state authority.'"' Under this role, as expounded in 
Steamship Co, v. Port "Wardens," a charge of $5 per vessel 
payable to the wardens "whether called on to perform any 
service or not, for every vessel arriving in" the port of 
New Orleans, was held to be a wrongful imposition. So 
also, under pretence of making port regulations, a state 
cannot ri^^tf uUy vest in the master and wardens of a port, 
or in his deputies, a monopoly of the survey of the hatches 
of sea-going vessels coming to the port, or of damaged 
goods on such vessels, for such a monopoly is a burden 
upon, and therefore a regulation of, foreign and interstate 
commerce.^' Tbe prohibition of state duties on tonnage"* 
forbids the imposition by a state of port dues in the form 
of a tax of $5 for the first hxmdred tons and 1 1-2 cents for 
each additional ton payable by vessels owned in another 
state and entering a harbour of the taxing state in the pur- 
snit of commerce,^* and also of a tax similarly propor- 

■I. B.B.CO.V. Tinker, 94 U. 8. 288. 

* Sndi dnM are also open to objection as duties on tonnage. Section 88. 

•6 WaU. 81. 

■■ Foster «. Uaster and Wardens of the Port of New (Cleans, M U. B. 240. 

•*8eetlau38. 

■■ Peete «. Morgan, 10 WalL SSI. 
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tioned on "all steamboats which ahaU moor or land in any 
part of " a state port.** 

Pilotage. 

40. As the thirteen original states were, before the 
ratification of the Constitntion, existing governments, 
they had, with the obvious exception of New Hampshire, 
enacted laws regulating pilotage. The first Congress"" 
declared that "all pilots . . . shall continue to be r^u- 
lated in conformity with the existing laws of the states 
respectively wherein such pilots may be, or with such 
laws as the states may respectively hereafter enact for 
the purpose, until further legislative provision shall be 
made by Congress." It has been held that, pilotage 
being a subject of local concern, the states may regulate 
it so long as, and to the extent that, Congress does not 
legislate with regard to it*' A state may impose upon 
a vessel refusing to take an offered pilot the forfeiture of 
half pilotage fees, and it may exempt from such for- 
feiture vessels engaged in a particular trade.*^ The 
forfeiture of half pilotage fees being, not in the nature of 
a penalty, but of compensation xmder an implied con- 
tract,** those fees must be paid though the pilot's services 
were tendered and refused before the vessel had come 
within the jurisdiction of the state,®' and though the 
statute authorizing the recovery was repealed after the 
services of the pilot were tendered and refused, but 
before the action was brought to recover therefor.'^ Such 

•• Cumon V. New Orleans, 20 WbIL 577. 

"Aet 7th August, 1789, Bee. 4, 1 Btat. 54. 

"Coolej V. The Board of Wudena, 12 How. 249. 

-Ex parte McNiel, 13 WalL 236; Wilson v. HcNamee, 102 V. B. ST£. 

" Ea parte McNiel, rapr a. 

** Wilson V. HcNanee, tupra. 

" a 8. Co. V. Joliffe, 2 Wall. 460. 
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a statute may impose a oompnlsory obligation on foreign 
vessels." But a state may not discriminate in its pilot- 
age regulations, as by requiring vesselB of some states to 
pay half pilotage fees and exempting vessels of other 
states from that requirement; nor can a vessel under the 
control of a pilot Licensed under the laws of the United 
States be required to take a pilot under the laws of a 
state." 

Segolation of navigation. 

41. The power to regulate foreign and interatate com- 
merce iududes the control of navigation in tiie prosecu- 
tion of such commerce. The United States may, there- 
fore, license vessels navigating waters within the terri- 
torial jurisdiction of a state and plying between ports of 
different states, and a state may not create a monopoly 
interfering with the freedom of such navigation."' The 
United States may require, under a penalty, the inspec- 
tion and licensing of a steam vessel" engaged in the 
transportation on a state's internal waters of goods from, 
or destined to, points in other states."^ A state may not 
require vessels licensed by the United States to carry on 
the coasting trade and plying between a port iu that state 
and ports in other states,"" or vessels also licensed by the 
United States and employed as lighters and towboats in 
a port of a state in aid of vessels engaged in commerce, 
either foreign or coastwise,*'' to make return to the local 
authorities of the names, places of residence, and re- 

■• The China, 7 Wall. &3. 

"Spnigne v. Thompson, 118 TJ, S. SO. 

" GibboM n. Ogden, 9 Wheat 1. 

"Acta 7th J-alj, 18SS, 5 Stat. 304; 30tb Angnat, 1SS2, 10 Btat. 61. 

■The Danial Ball, 10 WaU. 5S7. 

"Sinnot o. DaTenport, E2 How. 2E7. 

"Foater v, DavBuport, 22 How. SM. 
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Bpective interests of the owners of anch vessels.*' A 
state may not require "those engaged in the transporta- 
tion of passengers among the states to give to all persons 
traveling within that state, npon vessels employed in 
such business, equal rights and privileges in all parts of 
the vessel without distinction on account of race or 
colour," for such a statute acts directly upon the business, 
as it comes into the state from without, or goes out from 
within.*' On the other hand, a state may grant an ex- 
clusive monopoly of the navigation of an internal water- 
way which, by reason of a lack of outlet or other 
connection with any possible system of interstate or 
foreign transportation, is available only for the internal 
commerce of the state, and on such a waterway an United 
States coasting enrollment and license is inoperative.''^ 

Port regulations. 

42. A state may establish port regalations, prescribing 
where a vessel may lie in harbour, how long she may re- 
main there, and what lights she must show at night; thus 
in The James Gray v. The John Fraser,* an admirally 
canse of damage resulting from a collision of the two 
vessels in Charleston harbour, that one was held to be in 
fault, which had, by its failure to display lights in con- 
formity with the regulations of the port imposed under 
authority of the state, been the cause of the collision. 
Taney, C. J., said,* "Begolations of this kind are neces- 
sary and indispensable in every commercial port, for the 
convenience and safety of commerce, and the local an- 

" Tha cue of Neir York o. MUn, U Pet 102, thoo^ cited, and relied on, 
in tbe ugmnent, waa not noticed in the judgment of tiie eonrt. 

■EaU V. De Cuir, 95 U. & 48S; cf. L., N. O. ft T. Bj. v. HiaaiMippi, 133 
U. S87; C. A O. B7. t>. Kentnekr, 1T9 id. S88. 
■"Veasie «. Hoor, 14 How. 66S. 

■ 21 How. 181. 

•P. 187. 
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thorities have a right to prescribe at what wharf a vessel 
may lie, and how long she may r^mun there, where she 
may imload or take on board particular cargoes, where 
she may andior in the harbour, and for what time, and 
what description of lig^t she shall display at night to warn 
the passing vessels of her position, and that she is at anchor 
and not under sail. They are like to the local usages of 
navigation in different ports, and every vessel, from what- 
ever part of the world she may come, is bound to take 
notice of them and conform to them. And there is nothing 
in the regulations referred to in the port of Charleston, 
which ia in conflict with any law of Congress r^;nlating 
commerce, or with the general admiralty jurisdiction con- 
ferred on the courts of the United States." Ostensibly 
on the same principle, it was held in New York v. Miln,* 
that a state may require under a penalty the master of 
every passenger-carrying vessel on arriving at any port 
within the state to report to the state authorities the name, 
place of birth, last legal settlement, age, and occupation 
of every passenger, the statute under consideration being 
one enacted by New York in 1824, and the court aflSrming 
its validity on the groond that it was a regulation, not of 
commerce, bnt of police, and as such falling within the 
reserved powers of the state. The authority of the case 
is, however, much shaken by the admirably reasoned dis- 
senting judgment of Stoiy, J., with whose conclusions 
Marshall, C. J., concurred,* and the result reached by the 
court is clearly inconsistent with the later cases of 
Sinnot V. Davenport," Poster v. Davenport,' and the yet 
later eases, whidi hold that a state cannot, directiy or 

'11 PeL 102. 

'P. Ml. 

• 22 How. 227. 

*22 How. 284; lUfra, Seetkni £1. 
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indirectly, tax the transportation of pasaengers commg 
from foreign conntriea.' 

Qnarantine. 

43. As Brown, J., said in Bartlett v. Lockwood," 
' ' Wliile, nnder ito power to r^ulate foreign and interstate 
commerce, the authority of Congress to establish quaran- 
tine regulation^ and to protect the coontry as respects 
its commerce from contagions and infections diseases, has 
never in recent years been qneetionedf such x>ower has been 
allowed to remain in abeyance ; and Congress, doubtless in 
view of the different requirements of different climates 
and localities, and of the difficulty of framing a general 
law upon the subject, has elected to permit the several 
states to regulate the matter of protecting the public health 
as to themselves seemed best" A state may, therefore, 
prohibit the entry into its territory of physically infected 
persons or goods, and it may provide for an examination 
of all persons or goods coming into its territory in order 
to determine whether or not they be physically infected, 
and to defray the expenses of such sanitary examinations 
it may collect charges, provided that such charges be not 
in the form of duties on tonnage and that they do not un- 
necessarily interfere with foreign or interstate commerce. 
A state may, therefore, require all vessels coming into its 
ports to stop at designated qnarantine stations, submit to 
a sanitary examioation, and pay therefor fees rated in 
amount in proportion to the maritime class to which the 
vessel may beloi^ and equal iu amount for all vessels of 
the same class." On the other hand, a state cannot, for the 
purpose of defraying the expenses of enforcing her 

^ Infra, SeeUon 626. 
•160TJ. &357, 361. 

* Morgan V. LouuUns, 118 U. & 460; Bartlett v. Loekwood, UO H. 36T. 
Bm alw a r. D. N. V. Loniai&na, 186 id 880. 
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qnarantme r^nlations, impose on vessels entering her 
harbours in the prosecution of commerce, taxes based upon 
the tonnage of the vessel."' A state may enact statutes 
declaring that persons transporting, or having in their 
possession, diseased animals are to be held liable for any 
damage caused by the spread of disease by such animals," 
and a state may authorize its sanitary authorities to ex- 
clude from its territory animals imported from localities 
in other states wherein those sanitary authoriti^ may 
determine epidemic diseases among such animals to 
exist; ^' but a state may not, under the pretext of quaran- 
tine laws, regulate interstate commerce, as by prohibiting 
the driving or conveyuice of Texan, Mexican, and Indian 
cattle into the state between the 1st of March and the 1st of 
November in any year,*' or by prohibiting the sale of meat 
which has not been inspected on the hoof within the state.** 
The test is, as stated by McKenna, J., "whether the police 
power of the state has been exercised beyond its province, 
exerted to regulate interstate commerce, exerted to exclude 
without discrimination the good and the bad, the healthy 
and the diseased, imd to an extent beyond what is neces- 
eary for any proper quarantine. . . . The prevention of 
disease ia the essence of a quarantine law. Such a law is 
directed not only to the actually diseased, but to what has 
become exposed to disease." ^' 

Ferries. 

44. A ferry is " a franchise grantable by the state, to be 
exercised within such limits and under such regulations as 

"Poote o. UoTgan, 10 W&IL SSI. 

"EJinmiBh v. Ball, 12B U. 6. 217; U., K. A T. Bf. «. Haber, 169 id. 818. 
"BannaBseii v. Idaho, 181 TJ. 8. 198; Smith t>. B. L. & 8. W. B., ibid. 248. 
Sea also Beid v. Colorado, 187 id. 137. 
■* B. Co. «. Etuen, 96 IT. S. 480. 
"Uiimeaota «. Barber, 138 IT. B. 813. 
» Smith V. a. L. ft 8. W. Bj., 181 U. S. 248, 2GS. 
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may be reqnired for the safety, comfort, and conTenlence 
of the public, " " and snch a franchise confers the right of 
embarking and landing passengers and freight at desig- 
nated points on a water bank.* ^ Sudi a franchise is neces- 
sarily ezdosive.*" Thc> state which grants the frandiise 
may annex conditions to its exercise, and may, therefore, 
tax the ferry and its appliances, tt may also tax &e boats 
and other i>er8onal property of the owner of the ferry, if 
that owner be by residence subject to its jurisdiction.** 
On the other hand, a state cannot tax ferry boats which 
only com^ within its jnrisdictioin in the movement of inter- 
state comtnerce.'" 

Bridges attd danu. 

45. Navigability in fact is the test of navigability in law. 
If a lake, river, or stream "be capable in its natural state 
of beii^ used for purposes of commerce, no matter in what 
mode the commerce be conducted, it is navigable in fact, 
and becomes in law a public river or highway."** As 
navigable waters are no longer the sole, nor, indeed, the 
main channels of commerce, and as that volume of trade 
which is carried over such waters by bridges or viaducts 
is in many cases entitled, by reason of its magnitude, to 
greater consideration than that which is moved in boats 
upon the water, it must be determined in the case of any 
bridge, or other obstruction, whose erection or the method 
of whose construction is called into question, whether or 

"G. P. Co. 0. Pemnylvaaia, 114 TT. 8. 196, p« Fieia, 3. 

""A tenj ifl in respect of the landing pUee, and not of the water:" 
■Wn. Abr. VoL IHI, P. 208, Title " Terry. " 

■■Fanning «. Oregoire, 16 How. S24; Conwaj v. Taylor, 1 Bl, 803. 

"W. P. Co. V. East St Louis, 107 IT, a 365; T. Co. «. Wheeling, 99 id. 
273. 

»Bt Louis V. W. F. Co., 11 WaU. 423; G. F. Co. v. Pennsylvania, 114 
U. 8. 196. See aLw St. Clair County v.I.&.tt C. T. Co, 192 id. 454. 

"The Montsllo, 20 Wall. 430, 441; IJeovy v. V. B., 177 0. S. 621; The 
Daniel Ball, 10 WalL SS7. 
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not the public interest will be promoted by its erection or 
by its constmetiou in the partieolar manner, and snoh a 
matter is primarily one for the decision of the legislatnre, 
rather than of any conrt. As the subject is that of pos- 
sible obstmction of highways of foreign or interstate eom- 
merce, final jurisdiction is necessarily vested in Con- 
gress,*^ which may forbid, or permit npon conditions, the 
erection of a bridge under state anthority,'* or may legal- 
ize a bri(^ already erected, pending a suit to enjoin its 
constmction,'* or even after the Supreme Conrt of the 
United States, has entered a final decree declaring the 
bridge as constrncted to be an unlawful obstmction ; " or 
may reserve for futnre congressional action the approval 
of the construction of any bridge nnder an act of the legis- 
lature of any state over or in any "stream or other navi- 
gable water not wholly within the limits of eaxh state, ' * and 
may delegate to theSecretary of War the power of approv- 
ing bridges and other obstmctions in navigable waters 
wholly within the limits of any one state, and may prohibit 
all obstrnctions not bo approved.^* This congressional 
legislation does not deprive the states of authority to 
bridge or otherwise obstmct intraterritorial streams, 
but only creates "an additional and cmnnlative remedy to 
prevent such structure although lawfully authorized, from 
interfering with commerce,"" nor does it vest in the 
Secretary of War ' ' the right to determine when and where 
a bridge may be bnilt."" Therefore, subject to the 

■N. B. Oo. «. U. a, 106 U. 8. 470; U. R tr, B. B. B. Co., 176 W. 211. 

"N. B. Co. B. V. 8., lOS U. 8. 470. 

" The ClistM Bridge, 10 WalL 4H. 

" FeniwrlTBiiu V. W. & B. B. Co., 16 How. 421. 

"Act of 13th Jd17, 1802, e. ISS, 27 Stat. 88, 110. 

"Ptt Wliite, J., lo U a * U. & Kr- «■ Ohio, 16S U. & 363, 360. 

"Aid. 868. 8m •!•(> Oonuiiiiigs o. Chicago, 188 TJ. S. 410; Moutgomwy 
«. Fortlaad, 100 id. 80, which dMide that nnder osiatiiig legislation tbe 
ri^t to eonstmct ■ wharf or dock in a uarigable water of the United 
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paramonnt authority of the Umted States, as ezercUed by 
Congress, or, under the legislation now in force, as dele- 
gated to the Secretary of War, a state may partially ob- 
struct by bridges, or wholly obstmet by dams, navigable 
waters which are wholly within its limits." The power of 
bridging their navigable waters is not affected in the states 
carved out of the Northwest Territory by the provision in 
the ordinance of 1787 for the free navigation of the Missis- 
sippi and the St. Ijawrence "without any tax, duty, or 
impost therefor,"** nor in the states of Calif ornia, 
Louisiana, or Oregon by the provisions of tiie acts of Con- 
grera admitting them to the union and declaring their 
navigable waters to be forever free.'^ A state cannot law- 
fully appropriate water for its non-navigable streams to 
snch an extent as to impair the navigation of its navigable 
streams.'" In the case of the bridge spanning the Ohio 
river and connecting the city of Cincinnati, in the state 
of Ohio, with the town of Covington, in the state of Ken- 
tucky, it was held by the majority of the court " that the 

states trhollj Trithin Uie limits of k state depends apon the eonsent of the 
state in addition to the oonsent of the federal goTemment. 

■Willaon v. The B. B. C. M. Co., 2 Pet 246; Pennaylvanii n. The W. * 
B. B. Co., 9 How 647, 11 id. 528, 13 id. 518, 18 tdL 421 ; M. ft M. B. v. 
Ward, 2 BL 4S6; The Albanj Bridge C«m, 2 WaU. 403; The Passaic Bridga 
Cbbb, 8 Wall. 782; Qilmaii e. Philadelpliia, ibid. 713; Pound «. Torek, 
96 U. S. 459; Eseanaba Go. v. Chicago, 107 id. 678; CardweU «. A. B. Co., 
113 id. 206; Hamilton c. T., 8. & P. B., 119 id. 280; Hose v. Qlover, ibid. 
543; W. B. Co. «. Hatch, 125 id. 1 ; L. S. ft U. S. B. c. Ohio, 165 idL 305; 
U. B. V. B. B. B. Co., 176 id. 211; Bider v. U. B., 178 id. 251; XjeoT; 
V. U. a, 177 id. 621. 

■ Eseanaba Co. v. Ghieago, 107 U. 8. 078; Hose v. GloTer, 119 id. 543; 
Sands t>. M. B. I. Co., 128 id. 288. 

> CudweU o. A. B. Co., 113 U. S. 205; Hamilton v. Y., S. ft P. K, 119 
id. 280; W. B. Co. V. Hateh, 125 id. 1. 

" TJ. 8. «. B. G. D. * I. Co., 174 V. 8. «M. 

"C. ft C. B. Co. t>. Eentaeky, 154 IT. 8. 204; Brown, Harlan, Brewor, 
Shiias, and Jackson, JJ., oonenrring in the jndgment and also in tha 
opinion, and Fuller, C. J., and Field, O-raj, and Whit<^ JJ., concurring in 
the jodgment bnt not in the o 
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traffic acrosB tbe river was mterBtate commerce, that the 
bridge was an instrument of that conmierce, and that Con- 
gress possesses the power to fix the chat^ee for the traffic 
over the bridge, the authority of the state being limited 
to fixing toUs exclusively within its territory; but the 
minority of the court held that, as Congress had made no 
provisions as to the tolls, it had thereby manifested its 
intention that the rates of toll should be as established by 
the two states. It has also been held that a state may tax 
so much of an interstate bridge as is within its territory,** 
and that a state may tax the capital stock of an interstate 
bridge company incorporated by it'° 

Improvements of navigation. 

46. The United States may, in the discretion of Con- 
gress, authorize or prohibit improvements in the water- 
ways of foreign or interstate commerce. It may change the 
established channels of rivers,'* and dredge harbours," 
and the action of the United States is exclusive of any 
right to the contrary asserted under state authority. On 
the other hand, a state may exercise exclusive control over 
such waterways as are wholly within its territory, and are 
not osed in the movement of foreign or interstate com- 
merce.'" The principle controlling the cases on this sub- 
ject is nowhere moire dearly stated than by Field, J., who 
smd, in County of Mobile v. Kimball," ' ' The uniformity of 
commercial regulations, which the grant to Congress was 
designed to secure against conflicting state provisions, was 
necessarily intended only for cases where snch uniformity 

"P., C, C. * a L. By. V. Board of PnbUc Worka, 172 U. 8. 32. 

" K. ft H. B. Co. «. miuoia, 175 U. 3. 026. 

" Boatli Cuoliiu v. 0«ot^ 93 tJ. 8. 4. 

"Wiawnnn v. Dalatfa, 96 U. B. 379. 

"Veuie v. Uoor, 14 How. S68; WiOien v. Baeklef, BO id 84. 

" 102 u. a eei, 698. 
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ii practicable. Where from the nature of the subject or 
tfae si^re of its operatioas the case is local and limited, 
special regnlatioziB adapted to the immediate locality could 
only hare been contemplated. State action upon such 
stUajects can constitate no interference with the com- 
fnerci^ power of Congress, for when that acts the state 
authority ie aapeneded. Inaction of Congress npon these 
subjects of a local nature or operation, unlike Its inaction 
upon matters affecting eli the rtates and requiring uni- 
formity of regulation, is not to be taken as a declaration 
that nothing diall be done witli respect to tiiem, but it is 
rather to be deemed a declaration that for the time being, 
and until it sees fit to act, they may be regulated by state 
authority. The improvemait of harbours, bays, and 
uaTigable rivers within the states falls within this last 
category of eases. The control of Congress over them is 
to insure freedom in their navigation, so far as tiiat is 
eesential to the exercise of its commerdUd power. Sndii 
freedom is not encroached upon by the removal of ob- 
structions to their navigability or by other legitimate 
improvements. The states have as full control over th^ 
purely internal commerce as Congress has over commerce 
among the several stetes and with foreign nations ; and to 
promote the growth of that internal conuneroe and insure 
ite safety they have an undoubted right to remove obptroc- 
tions from their harbours and rivers, deepen their chan- 
nels, and improve them generally, if tiiey do not impair 
their free navigation as permitted under the laws of the 
United Stetes, or defeat any system for the improvement 
of their navigation provided by the general government." 
A state may, therefore, if Congress does not otherwise 
direct, deepen and widen the harbours on ite coast,*" con- 
struct dams and locks in navigable rivers, and levy toUa 

«CoiiDt7 of Mobile v. Kimball, 102 V. 6. 691. 
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apoo Bhipping nsipg the improved waterway,*' but a state 
may not levy d^arges for an improved waterway upon vee- 
sels whose draught is so light that the improvement has 
been of no benefit to such vessels.*^ 

Wharves and piers. 

47. A state may build wharves on navigable waters and 
collect reasonable tolls for the use thereof,*' for such tolls, 
not being impositions by virtue of sovereignty, are not 
taxea but are charges for services rendered or for con- 
veniences provided, and they are claimed in right of 
proprietorship, "^yhether wharfage tolls be, or be not, in 
fact reasonable is not a question of federal law, nor as 
such cognizable in a court of the United States in cases 
other than those in which the federal conrt has acquired 
jurisdiction by reason of the citizenship of the parties.** 
Nevertheless, the right of a state to build wharves and 
charge tolls therefor cannot be so exercised as to dis- 
criminate in favour of the products of its own territory 
and against those of other states.*" 

State duties upon imports and exports. 

48. "Imports" are goods brought iuto a state from a 
foreign country, and goods brought from one state into 
another are not "imports."*" As the power vested in 
the United States to regulate commerce with foreign 
nations includes the power to impose duties on the im- 

• portatdon of foreign goods, and to license, on the payment 

•> Hum «. OloTOT, 119 U. S. 643; Sands t>. H. B. I. Co., 128 id. 286; L. ft 
P. Co. «. MoUen, 176 id. 126. 

* HarmBU v. Chicago, 147 TT. S. 39C 

"F. Co. V. Keokok, 95 U. B. 60; P. Co. v. Bt Looif, 100 id. 423; 'f^eka- 
tmrg «. T(tbin, ibid. 430; P. 0. v. Catlettabnrg, lOS id. 550. 

"T. Co- V. Parkenbnrg, 107 U. 6. 691; O. P. Co. v. Aikan, 121 id. 444. 

* Gt>7 V. Baltiniore, 100 U. 8. 434 ; in^ro, SectLoit 60. 
•• A. a * W. Co. *. Speed, 192 TJ. 8. 500. 
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of those dnties, the sale of the imxtorted goods within any 
state, and as there is an express constitational prohibition 
of state daties on imxmrts and exports, excepting such 
duties as may be absolutely necessary for executing the 
inspection laws of the state, it follows that a state cannot 
require under a penalty importers of foreign goods by the 
bale or package, and vendors of the same by wholesale, to 
take out a license as a prerequisite to the sale of such im- 
ported goods in the original form and package in which 
they are imported, and before they become incorporated 
with the mass of property in tiie state.*' On the same 
principle, a state cannot impose an ad valorem tax upon 
imported goods remaining in their original cases in the 
hands of the importer, even though a similar tax be im- 
posed on all merchandise in the state ; *^ and a state cannot 
tax an auctioneer's sales of imported goods in their orig- 
inal cases and for the account of the importers tiiereof.*" 
Yet separately wrapped packages of foreign dry goods 
brought into a state in wooden cases are subject to state 
taxation upon their being taken from their cases."* 
Merchandise brought from a foreign country and which 
by the terms of the contract of purchase is not to be at the 
risk of the purchaser until delivered to him in the port of 
entry, does not come within the constitutional meanim; of 
the term "imports," and such goods, though in their orig- 
inal packages, may be taxed by the state in whose port 
their purchase is completed by delivery."^ 

" Browa v. Uu^Und, 12 WhMt 419. 

"Low V. Aoaitiii, 13 Wall 29. 

■ Cook o. PeunsylTania, 97 TJ. 8. 666. 

"May v. N8W Orleuu, 17B IT. a 4S6. Almy v. California, 24 How. 169, 
is flxplaiiied in Woodrnit «. Parham, 6 WalL 123, 138, and should bave bew 
doeided upon the ground that the tax in qaeation was a tax upon the trana- 
portation of goods from one atata to another, and, HMnton, a regnlatum 
of commerce and as sneh Toid. 

" Waring v. The Major, 8 WalL 110. 
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State iiispection laws. 

49. The object of inspection laws is to improve the qual- 
ity of articles produced by the labour of a country, to fit 
them for exportation, or, it may be, for domestic use. 
They act upon the subject before it becomes mi article of 
foreign commerce, or of commerce among the states, and 
prepare it for that purpose."* Such laws prescribe some 
or all of certain requisites, such as the quality of the 
article, the form, capacity, dimensions, weight, or marking 
of the package, and, to enforce compliance with their 
requirements, they provide for supervision by public 
officers." Therefore, a state may prohibit under a pen- 
alty the exportation, without inspection, of articles pro- 
duced in the state, such as tobacco,"* and may require the 
official measurement of coalj^" and lumber,*" and the in- 
spection of fertilizers."' The words "inspection laws," 
"imports," and "exports," as used in the Constitution, 
having exclusive reference to property, as distinguished 
from persons,^ a state per capita tax on immigrants can- 
not be sustained as a means of executing the inspection 
laws of a state."' But a state may not, under the pretence 
of an inspection law, regulate mterstate commerce, as by 
requiring an inspection by a public officer, upon payment 
of fees, of all meat slaughtered more than one hundred 
miles from the place of sale, when there is no such require- 
ment with r^ard to meat slaughtered at a Iras distance 
from the place of sale ; "" or by requiring an inspection of 

" GibboQa V. OgAm, 9 Wheat. 1, 208, per ICarahslI, C. J. 

' Tanm v. Uuyland, 107 U. 8. 6C. 

"Turner v. UarrUnd, «W «upra. 

-P. ft a C Cto. V. Loniaiaiis, 156 V. S. 590. 

■I., ft P. Co. V. Unllaa, 176 U. 6. 126. 

-P. Q. Co. V. North CwoUna, 171 U. 8. 3«. 

"Crw!ia«ll V. Nevada, 6 W«U. 3G. 

"Peoide V. C. G. T., 107 U. 8. 69. 

•■ Brimmer v. Bebman, 138 IT. 8. 78. 
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all flour ground withoat the state, when there is no such 
requirement as to flonr ground within the state; '^ or hj 
prohibiting the sale of meat which has not been inspected 
on the hoof within the state ; *' or by requiring, as a pre- 
requisite to the shipment of alcoholic liquors into tjie state, 
an analysis by the state chemist of a sample thereof." 

Taxation discriminating agahut goods from other states. 

50. A state may tax goods brought in from another state, 
thongh in the hands of the consignee and in the original 
packages ; "* but a state cannot by taxation discriminate 
against either the natural products of, or the goods maon- 
factured in, other states, whether by requiring of every 
non-resident trader as a prerequisite to bis sales of other 
than agricnltural products of or articles manuf aotored in 
the state, a higher license fee than is required of traders 
in domestic goods ; "° or by requiring payment of a license 
fee by vendors of merchandise "not the growth, produce 
or manufacture" of the state, no license fee being required 
of vendors of domestic merchandise;** or by charging 
vessels laden with the products of other states for the use 
of public wharves, when vessels laden with the products 
of the state are permitted to use such wharves without 
charge ; '^ or by requiring a non-resident merchant desir- 
ing to sell by sample in the state to pay for a license to do 
that business a sum to be ascertained by the amount of his 

" Voij^t v. Wri^t, 141 U. S. 62. 
"Miiiii««Dta V. Barber, 130 U. 8. 313. 

■ V«ttee V. W. A, v. Co., 170 U. B. 438. 

"Woodruff V. Parham, 8 WalL 128; Brown v. Knuton, 114 IT. 8. 888; 
Emert v. Miaaouri, ISO id. 296. 

"Ward V. Harrland, 12 WalL 418. Bradley, J., eonenrred, but Md that 
tbe lieonae roquired would be equally void U it impoaod upon ra^wta 
the B&me burden for ielling goods u it impoaed npon non-iesidenti, tat 
it would be in fut a dn^ npon importfttiona from one state to wtotlwr. 

-Welton V. Miaaouri, 91 U. 8. 275; Webber v. Tirgini«, 103 M. M4. 

■ Ouj V. Baltimore, 100 U. a 434. 
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stock in trade in the state where he resides, and in which 
he has his principal place of bnsinees ; '^ or by imposing a 
tax on each selling agent of a foreign dealer while not 
imposing a tax npoD the selling agents of a domestic 
dealer;^ or by imposing a license tax upon wholesale 
dealers in brewed or malt liqoora but exempting from snch 
tax all defers paying a lesser tax for the privilege of 
manofactnriiig liquors within the state ;'"' or by statates 
nnder the guise of inspection laws imposing discriminating 
taxes upon products of other statee, as, for instance, by 
requiring that no meat slaughtered one hnndred miles or 
more from the place of sale should be offered for sale un- 
less previously inspected by a locfil official and a fee paid 
therefor, while requiring no inspection to be made of meat 
danghtered within one hundred miles of the place of 
sale; '> or by requiring flour brought into the state and 
offered for sale therein to be inspected by a state official 
and a fee paid therefor, while requiring no iuspection to 
be made of flour produced within the state." Nor can a 
state, under the act" which was passed to legislatively 
overrule the Original Package Case,'* establish, so far as 
regards Uie sale of intoxicating liquors, a system which 
would in effect discriminate between interstate and 
domestic commerce in oMomoditiee whose manufacture 
and use are permitted by the state.*" There is no unlaw- 
ful discrimination in requiring prepayment of the tax by 
vendors of tiie products of other states, while vendors of 
domestic goods are permitted to pay the same tax on re- 

*■ Conon V. MaryUnd, 120 XS. 3. S02, S<M. 

"WalUuff t>. Miehig&D, 116 V. 8. 446. 

" Ljng V. Uiehigan, 136 TT. S. 161. 

" Brimmar v. Bebmkn, 138 U. B. 78. 

" Volght V. Wright, 141 TJ. 8. 62. 

" Act of 8th Anguat, 1890, £6 Stst. 313, c 7SB. 

"Lei^ «. Hardin, 135 V. 8. 100. 

" SoDtt V. DoDAld, 16S IT. a 68, 100. 
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tarns from time to timeJ' On the other hand, non-dis- 
criminating taxation may lawfully be imposed by a state, 
as where a state levies a t^ tipon all peddlers of sewing 
machines without regard to their place of mannfactnre/' 
or by taxing the gross yearly commissions of all general 
agents selling on commissions.^^ A state which taxes the 
traffic in any intoxicating liqnors at any place other than 
the place of mannf actare does not impose a discriminating 
tax apon a dealer in liqnors manufactured in another 
state.''" Of course, one who claims under thrae cases ex- 
emption from the burden of state taxation must prove bis 
right Eind must skew a discrimination in taxation as 
against goods brought in from another state.*" The cases 
that have been cited forbid only that state taxation which 
discriminates iu favour of the products of the taxii^ state 
and against goods brought in from another state, but there 
are other cases which rest npon the broad principle that a 
state cannot impose any tax or other restriction ' ' upon the 
citizens or inhabitants of other states for selling, or seeking 
to sell, their goods in such state before they are introduced 
therein,"" the ground of decision being, that such a tax 
does not subject to taxation goods brought from another 
state in common with the mass of property in the taxing 
state, bnt that, on the other hand, such a tax stands as a 
barrier in the way of the manufacturer or merchant of 
another state and hinders him in the introduction of his 
goods into the taxing state.^' It is no answer to this to 

"Hinaon v. Lott, 8 WaU. 148. 

"H. Co. V. Onge, 100 V. B. 676; Emert v. HisMnri, IM «i 2»S; BMk 
V. Farley, ISg id. 263. 

" Picklon II, Shelby Connty Taxing District, 1*6 U, 8. 1. 

•*B. B. Co. V. Brirter, 179 IT. 8. 44S. 

** Downham v. AleiAndria Council, 10 Wall, ITS; BrennAn o. Titiurille, 
153 IT. S. 2eS; Stockard v. Uorgan, 185 id. 27. 

■ Bobbins v. Shelby Count? Taxing District, 120 IT. B. 489, 484. 

■Asher v. TexBO, 128 U. B. 129; Brennan o. TitosriUe, 153 UL 280; 
N. & W. By. V. Bims, 191 id. 441; ef. A. 8. A W. Co. v. Speed, 192 id, SOO. 
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say, as Waite, C. J., and Field and Gray, JJ., said," that 
if citizens of other states cannot be taxed in the same way 
for the same business, there will be discrimination against 
the inhabitants of the taxing state and in favour of those 
of other states, for the conclnsive reply is that while a state 
may without discriimnation tax its domestic trade, it can- 
not, with or without discrimination, tax or otherwise regu- 
late that interstate commerce which has not been termi- 
nated by the merging of its subject in the mass of property 
within the jurisdiction of the taxing state. It must be re- 
membered that, as Bradley, J., said,^* "to carry on inter- 
state commerce is not a franchise or a privilege granted 
by the state ; it is a right which every citizen of the United 
States is entitied to exercise under the Constitution uid 
laws of the United States." 

The origiiial package docbine. 

51. In Brown v. Maryland,*' a statute of Maryland re- 
quiring, inter aHa, all importers of foreign articles, "by 
bale or package, ' ' to take out a license, was held to conflict 
with tiie prohibition of state duties upon imports, as well 
as with the federal power of r^nlating commerce, 
Marshall, C. J., saying ^ that "when the importer has so 
acted upon the thing imported, that it has become incor- 
porated and mixed np with the mass of property in the 
country, it has, perhaps, lost its distinctive character as an 
import, and has become subject to the taxing power of the 
state ; but while remaining the property of the importer, in 
his warehouse, in the original form or package in which it 
was imported, a tax upon it is too plainly a duty upon im- 
ports to escape the prohibition in the Constitution." 

** Bobbins v. Shelby CoTmty Taxing Diatriet, 120 IT. &. 469, SOI. 
"Cratdier v. Kentnek?, 141 XT. 8. 47, 57. 
"12 Whwt. 419. 
"P. 441. 
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Marshall, C. J., also said " tbat ' ' CoilgreBs has a rigbt, not 
only to authorize importation, but also to authorize the 
importer to sell, "bnt he qualifies this" by his concession 
that the police power ' ' remains, and ought to remain, with 
the states. ' ' It was snbseqnently held that tbe prohibition 
of duties npon imports and exports had no reference to 
interstate commerce ; " and the congressional right of au- 
thorization of importation and the consequent right of 
authorization of the sale of imported articles have no 
relevancy to state taialdon or to state police control of 
interstate commerce, and, tiierefore, a state tax apon sales 
at auction was held to be applicable to products of other 
states, even though the articles were sold in their ori^al 
and unbroken packages.'" It was also held that coal 
brought from another state by vessel, and unladen, was 
subject to state taxation in its port of destination."' On 
the other hand, it was held that a state cannot forbid a 
common carrier to bring liquors into the state, and that 
such legislation does not release the carrier from liability 
in damages for his refusal to carry the liquor." It was 
also held that beer brought from another state in barrels 
and in cases was not subject to seizure under a state statute 
prohibiting the sale of intoxicating liquors," the ground of 
decision being that beer is an article of lawful commerce, 
and, as such, entitled, under the commerce clause, to be 
brought into every state, and, so long as it remains in its or- 

"P. 447. 

"P. 443. 

"Woodmff V. Parhiuii, 8 WalL 123; A. & ft W. Co. v. Speed, 192 U. 8. 
500. 

"Woodruff V. Parbam, 8 Wsll. 1S3. 

■Brown V. Houiton, 114 U. B. 622; P. A S. C. Co. «. Batce, 156 id 677. 

"Bowman v. C. ft N. W. 3j., 125 U. 8. 406. Waite, C. J., nod Hubm 
and Oray, JJ., disMnted. 

■Leisy v. Hardin, 139 U. S. 100. Harlan, Otbj, and Brewer, JJ.> dia- 
mntod. 
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iginal package, to be free from state control. The doctrine 
of this caae was obvionsly applicable to all importation and 
transportation of intoxicating liquors, and it necessarily 
was a eanse of irritation to those people who conscien- 
tiously believe it to be the dnty of every government to 
prohibit all traffic in, or nse of, snch liqnora. There natar- 
ally followed an act of Congress,'* providing "that all fer- 
mented . . . liquors . . . transported into any state or 
territory or remaining therein for use, consumption, or 
sale or storage thefein, shall upon arrival in such state or 
territory be subject to the operation and effect of the laws 
of such state or territory enfected in the exercise of its po- 
lice powers, to the same extent and in the same manner as 
though such liquids or liquors had been produced in such 
state or territory, and shall not be exempt therefrom by 
reason of being introduced therein in original packages or 
otherwise." As the court's ruling in Leisy v. Hardin 
was based upon an affirmation of the constitutional ex- 
emption of articles of interstate commerce from the 
exercise of the state's police power, there was some 
ground for supposing that an act of Congress could not 
confer upon the states any power in the premises, for, 
as Taney, C. J., had said,*" "it will hardly be contended 
that an act of Congress can alter the Constitution, and 
confer upon a state a power which the Constitution de- 
dares it shall not possess. And if the grant of power to 
the United States to make regulations of commerce is a 
prohibition to the states to make any regulation upon the 
subject, Congress could no more restore to the states the 
power of which they wfere thus deprived, than it could 
authorize them to coin money or make paper money a 
tender in the payment bf debts, or to do any other act 

*'Aet of etli kagoBt, IBM, 26 Stat. 318, «. 738. 
■Lieenae Oaaw, S How. 680. 
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forbidden to them by the Constitution." Nevertheless,, 
the conrt held *' that the act waa constitational becaose it 
was in effect a national regulation of interstate commerce 
in liqnors, and because it imparted no power to the states 
not then possessed and simply removed an impediment 
created by the absence of a specific utterance on the part 
of Gougress.^^ It has since been held that under this act 
a state cannot ^tablish a system discriminating "between 
interstate and domestic commerce in commodities whose 
manufacture and use are not prohibited by its laws. " •* It 
has also been held that a state may prohibit the sale of 
oleomargarine in imitation of butter, and tiiat the act of 
Congress " defining butter and imposing a tax upon oleo- 
margarine does not authorize transportation and sale in 
violation of such a statute,'"* the ground of decision being 
that the doctrine of Leisy v. Hardin does not justify the 
broad contention that the states are powerless to prevent 
the sale of subjects of commerce, if their sale may cheat 
the people into pnrdiasing something which is wholly dif- 
ferent from that which its condition and appearance 
import On the other band, it has been held ' that oleo- 
margarine, being an article of food and commerce, a state 
statute cannot prohibit its transx>ortation from another 
state and its sale in an origin^ ten-pound package. It 
has also been held ^ that a state may prohibit the sale of 
cigarettes brought in from another state, when the size of 

"In r« Baiaet, 140 U. B. 64S. 

" Harlan, Qt&j, and Brewer, JJ., concorred in tiie jadgment, bnt not in 
all the reasoning of the court. 

" Scott V. Donald, IflS U. 8. 58, 100. 
"Act ot 2d AngoBt, 1886, 24 Stat. 200, e. 840. 

■"Plnmlej' v. Uaasaehijaetts, 155 U. 8. 461, Fuller, C J., and Field and 
Brewer, JJ., dissenting. Bee also Croasman v, Imrman, 192 U. S. 160. 
' Behollenberger v. Pennsylvania, 171 U. 8. 1. Harlan and Gray, JJ., dia- 

•Anatin v. Tennessee, 179 U. B. 343. White, J., concurred, and Fuller, 
C. J., and Brewer, Shiras, and PecUiam, JJ., disMnted. 
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the oTiginal package is such as to indicate an intention to 
sell at retail tiiat which the state in its exemse of the 
police power has forbidden to be sold, Brown, J., saying,' 
"The whole theory of the ex^nption of the origin^ pack- 
age from the operation of state laws is based npon the 
idea that the property is imported in the ordinary form 
in which from time hi tiwm iiiimiiiniiiiiil foreign goods 
have been brought into the oonntry. ' * 

Transportation— ('a^ State regulation in ihe exercise of 
the police power. 

52. The constmctiou of railways and the consequent 
development of systems of through transportation have 
required the court to consider in many cases the respective 
powers of the United States and of the states in regard to 
transportation. Before railways came into use the then 
ordinary appliances of internal transportation, canals 
and turnpike roads, were regarded as "component parts" 
of "that immense mass of legislation which embraces 
eveiything within the territory of a state not surrendered 
to the general government"^ It was subsequentiy held 
that a state through which the Cumberland road passed 
could not tax coaches carrying the mail or persons travel- 
ing on the coaidies in the service of the United States, but 
the exemption from taxation was, in the several judgments 
of the court, based exclusively upon the terms of the con- 
tracts between the United States and the several states 
through which that road ran, as made by the statutes of 
those states authorizing the construction of the road." 

Under the later cases a state may, in the exercise of its 
police power, regulate transportation so far as may be 

•p. 85». 

■Oibbona v. Ogden, D Wheftt. 203, 28S. 

'Seari^t V. Btokea, 3 How. ISl; N., M. ft Go. V. Ohio, ibid 720; 
AduBon V. Huddleaon, IS id. 293. 
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necessary for the protection, safety, and comfort of its 
citizens, bnt it may not by such, regnlations unnecessarily 
impede or obstruct interstate transportation. A state 
could, before the passage of the Interstate Commerce Act, 
require under a penalty all rmlroads to fix and post their 
rates of fare and freight and not to charge in excess 
tiieref or,' A state may regulate the charges of a private 
warehouse for the storage of grain, although that grain be 
stored in the course of interstate transportation.'' A 
state may fix and enforce TnaTiTrmm rates of fare and 
freight for intrastate transportation on all railways 
witbin the state, even though the people in other states 
may be indirectly affected thereby." A state may forbid 
discrimination in transportation within its territory, and 
constitute a commission to revise railway tariffs and to 
enforce the statute, for it is not to be assumed that the 
commission will interfere with interstate transportation." 
A state may forbid railways to employ in a position re- 
qoiring the use, or discrimination of the form or colonr, 
of signals "any person not having received from a state 
board a certificate of freedom from colour blindness."** 
A state may require railways to provide separate accom- 
modations for white and coloured peraons traveling 
between points witbin the state." A state may prohibit 
the running of freight trains on Sunday on any railway 
in the state.^' A state may require railways to place 

■B. Co. D. Fuller, 17 Wall. 560. 

'Mmm V. Dlmoifl, 94 U. S. 113; Bndd v. Neir York, 143 id. S17; BrasB 
e. North B&kota, 153 id. 3S1. 

■0., B. A Q. B. V. lowft, 94 U. S. 150; Peik v. C. A N. W. Rj., aid. 164. 
Field and Strong, JJ., disBented in oach ease. 

■Stone V. F. L. & T. Co., 116 U. S. 307; Stone «. I. C. B., ibid. 347; 
Stone V. N. O. & N. E. B., ibid. 352. 

" N., a 4 a L. 5?. V. Alabama, 128 U. 8. 96. 

" L., N, O. & T, By. v. Missisaippi, 133 U, 8. 687. HarUn and Bradley, 
JJ., ^uented. C. A O. ^. v. Eentuc^, 179 U. B. 388. 
" Hennington v. Georgia, 16S U. 3. 299. 
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guard posts in the prolongation of the line of bridge 
tmsses 80 that in case of deraihnent the posts, and not the 
bridge tmsses, shall receive the blow of the derailed loco- 
motive or car," and a state may prohibit the heating of 
passei^er cars, other tiian dining cars, "by any stove or 
furnace kept inside the car or suspended derefrom.'"* 
A state may require all regular passenger trains running 
wholly within the state to stop at all county seats long 
enough to take on and discharge passengers.^" A state 
may forbid a common carrier of passengers to limit its 
liability by contract.^* A state may forbid a common 
carrier to limit its liability save by an agreement in writ- 
ing signed by the owner of the goods, for such a require- 
ment is the establi^mLent of a rule of evidence, and not a 
r^ulation of contracts as to interstate transportation." 
A state may require all railways within the state to stop 
certain of their trains running each way daily, at stations 
in towns containing a specified number of inhabitants and 
to stop for a time suffiraent to receive and let off passen- 
gers.** A state may require railways receiving freight 
for transportation to a point on a connecting line to be 
liable for damages caused on the connecting line, for the 
railway may lawfully limit its contract of transportation 
to its own line." A state may authorize a municipality to 
prohibit by ordinance the running of any trains within its 
limits at a speed greater than that fixed in the ordinance.^ 
A state may require intersecting railways to provide 

■■ N. T, N. H. ft H. B. V. New York, 18B U. a 628. 
■* N. Y., N. H. * H. E. V. New Tort, tupra. 

oaiAdBon V. MuineBota, IM U. B. 427; o/. L. B. ft M. S. Bf. v. CAlo, 
17S id. 265; I. C. B. v. Bliuou, 163 id. 142. 
■• C, M. ft 8. P. By. V. Solan, 169 U. B. 183. 
"K. ft A, E. V. P. T. Co., 169 U. 8. Sll. 
»K R ft M. a. Br- e. Ohio, 173 U. 8. 285. 
»M., K. ft T. ttf. V. McCann, 174 U. a 680. 
« Erb V. Morucb, 177 V. 8. 6S4. 
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facilities for tranBfeiring cars used in the r^nlar busi- 
ness of their respective lines.'* A state may provide that 
all railways doing business within the state shall be liable 
in damages to their onployees for any negligence of the 
railway's servants." A state may require railways to 
construct and maintain cattle guards and fences xmder a 
penalty of double damages." A state may authorize the 
recovery from railways of double damages for cattle 
killed or injured at a point where the railway might, bnt 
did not, fence.'* A state may authorize its railroad com- 
mission to reqnire a raUway to erect and maintain sta- 
tions at designated vUlagea."' A state may prohibit or 
restrain the sale of wines or liquors imported from foreign 
countries or bronght within its territory from another 
state, though introdnced in an original package or other- 
wise, or manufactured in the state." A state may pro- 
hibit the sale of an adulterated food product, even though 
it is bronght from a foreign country.''^ A state may so 
regulate the operation of draw-bridges over navigable 
waters that the traffic on the water and the traffic on the 
land shall be so conducted as to interfere as little as 
possible with each other.^ A state may grant and con- 
trol tiie exercise of ferry licenses.'* A state may estab- 
lish port regulations for its harbours."** A state may an- 

■W., M. * P. E. V. Jacobwu, 179 U. B. 887. 

"M. P. I^. V. Uockej, 127 U. & 20G. 

"M. P. Ey, V. Hnmes, 116 U. S. 512. 

"M. & & L. B. V. Beckwitta, 12& U. B. 26. 

"M. ft 8. L. B. V. Minimoto, 19S U. S. 53. 

■The liieenM CaMS, How. S04; Bartemeyer v. Iowa, 18 WalL 129; 
B«er Ca. «. Masnehusetta, 97 U. 8. 25; Foater v. Eanaaa, IIS id. 201; 
Uof^ar V. Kanaaa, 123 i<i 623; Act of 8th Anguat, 1890, 26 Btat. 313, 
c 728, legialativelj limiting the operatloii of Leiaf v. Haidio, 135 U. & 100. 

"CrOBsman v. Lurm&n, 192 U. 8. 189. 

■■EsCBnB.tM> Co. t>. Chicago, 107 TT. B. 678. 

■* I^uming tr. Qregoire, 16 How. 524, 534; Conwaj v. Tsjlor, 1 Blaok, 603. 

"The James Oraj v. The John Fraser, 21 How. 184. 
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thorize a mimicipality to forbid the use of steam power 
by railways within the municipal limits." 

On the otiier hand, a state, by its police regulations, could 
not, before the passage of the Interstate Commerce Act, 
enforce with respect to interstate transportation, a prohi- 
bition of a charge of the same, or a greater, toll for a 
shorter than for a loiter distance in the same direction." 
After the passage of the Interstate Commerce Act »nch a 
regulation was a fortiori beyond the power of the state." 
A state may not require all trains carrying interstate 
passengers to stop at a station where other adequate 
accommodations were furnished by the railway, especially 
where the stoppage of through trains at that station 
requires them to ran over a branch line taking them 
several miles out of their direct course.'* A state may 
not require a railway to stop at all county seats, a snfKcient 
time to take on or let off passengers, such express trains as 
are nm only for the transportation through the state of 
passengers between two points in other states, especially 
when by other trains adequate accommodations are pro- 
vided for all local and through transportation to and from 
each county seat." A state may not require, under a 
penalty, a report to the state authorities of tiie name and 
occupation of every passenger.'* A state cannot forbid 
a common carrier to bring into the state intoxicating 

"B. Co. t>. Biehmond, 06 U. a 521. 

■ W., a L. *i P. By. u. lUinoia, 118 U. a iS57. Wftite, C. J., and Bradlay 
wid Qnj, JJ., diwBiit«d. 

"L. ft N. B. c. Eabank, 184 V. 8. 27. Gray wd Brewer, JJ., diaaented. 
O., C. & 8. P. By. II. Hefiey, 158 id. 98. 

" I. C. B. V. niinou, 183 U. a 142. 

** C, C, C. ft St L. By. V. lUinoifl, 177 IT. S. 514; GladNn t). Minneaota, 
166 id. 427. 

"Sitmot V. Davenport, 22 How. 237; FoBter v. DaTanport, ibid, 24i 
New York v. Miln, 11 Pet. 102, from the judgment in which Manhall, C. J., 
and Story, J., disMuUd, though not formally, u practically, overruled. 
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liqnors.'^ A state may not regulate rates of transporta- 
tion over a line eonnecting two points within the state bnt 
passing in part through another state.'" 

Wliile a state has, nnless restrained by contract, or 
nnless it thereby regulates foreign or interstate commerce, 
the power to fix by legislation transportation charges 
witiiin its jurisdiction, and while the presumption is always 
in favour of the validity of a governmental regulation 
under legislative authority,'^* it nevertheless cannot re- 
quire a railway to carry without reward, nor can it so fix 
diarges as to take private property without just com- 
pensation, nor without due process of law.'**" A state can- 
not under pretence of regulating rates require railways to 
carry specified classes of people at rates lower than those 
fixed by law for all classes."'' As the power of fixing rates 
is administrative, it must be exercised by the l^slature '•'* 
and not by the courts,**' but it is within the judicial power, 
and it is the judicial duty, to restrain that whidi in the 
form of regulation operates to deny to the owners of prop- 
erty invested in the conduct of transportation the equal 
protection of the laws.**' The courts must, therefore, 
when a proper case is presented, determine whether trans- 
portation charges as fixed by legislative regulation are, 

" Bowman v. C. ft N. W. By., 125 U. S. 46S. 

" Hanlej v. K. C. 8. By., 187 U. 8. 617. 

■a a, M. ft St. P. By. v. Tompkins, 1T6 U. 8. 167, 173. 

-h Stone t> , P. L. ft T. Co., 116 U. 8. 307; Bow v. Bfiidelman, 125 id. 
680, 689; Q. B. ft B. Co. ti. Smitli, 12B id. 174, 179; C, U. ft St P. Qy. v. 
Mmneaota, 134 id. 418, 458; C. ft G. T. By. v. WeUmtui, 143 id. S3S, 344; 
Bndd V. New Tork, ibid. 617, 647. TTntil Cougreas otherwise direeta, » 
state may regulate the intraat&te rates of railways chwtered by the United 
States: Smyth v. Amee, les U. 8. 400; Beagan u. If. T. Co., 1S4 id. 413. 

" L. a ft M. 8. By. v. Smith, 173 U. 8. 684. 

•dCk G. T. I^. t>. Wellmaii, 143 U. S. 339, 344. 

■ e Bea««n v. P. L. ft T. Co., 154 U. S. 362, 399. 

"f Beagan v. F. L. ft T. Co., twpra; St L. ft S, P. I^. v. QUI, 166 U. 8. 
649, 657; 0. ft L. T. £. Co. v. Sandford, 164 id. 578, 584; C, B. ft Q. B. o. 
Chicago, 166 id. 22S, 241. 
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or are not, so unreasonably low as to deprive the carrier 
of his property without just compensation. Yet a railway 
may not fix its rates solely with a view to its own interest 
and ignoring the rights of the public, nor may it fix its 
rates upon any basis other than that of the fair value of 
the property used and the fair value of the services ren- 
dered, or, in other words, a fair return upon the capital in- 
vested."" In this connection Harlan, J., said:*"" "The 
basis of all calculations as to the reasonableness of the 
rates to be charged by a corporation maintainii^ a high- 
way under legislative sanction must be the fair value of 
the property being used by it for the convenience of the 
public. And in order to ascertain that value, the original 
cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds 
and stock, the present as compared with the original cost 
of construction, the probable earning capacity of the prop- 
erty under pariicular rates prescribed by statute, and the 
sum required to meet operating expenses, are all matters 
for consideration and are to be given such weight as may 
be just and right in each case. We do not say that there 
may not be other matters to be regarded in estimating the 
value of the property. What the company is entitied to 
ask is a fair return upon the value of that which it employs 
for the public convenience. On the other hand, what the 
public is entitied to demand is that no more be exacted 
from it for the use of the public highway than the services 
rendered by it are reasonably worth." ■*' 

Much misapprehension with regard to the proper 
limits of the exercise of governmental power over 

-0 M. ft St. L. Bj. V. Hiimcwta, 186 U. 8. 287. 

" h SniTth V. Amea, 169 D. B. 466, 646; 171 Ml. 361. 

-i Bee also 8. D. L. * T. Co. ». National a^, 174 TT. S. 739, 767; 
Stanidaiui Conntf v. S. J. ft E. B. G. & I. Co., 192 id. 201; a D. L. ft T. Co. 
«. Jaaper, 189 id. 439. 
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the railways has resulted from reasoning by analogy, 
for the logical value of that method of reasoning is 
dependent npon an exact similarity in all points between 
the subjects of comparison. It is a tmism that railways 
are public highways, and yet it is dear that they are not 
highways in the sense that navigable rivers and roads, 
whether common or improved, are highways. Railways 
differ from those other highways in three important re- 
spects, which deprive the analogy of much of its value. 
In the first place, the railways have in the United States 
been constmoted, in almost every instance, not by public 
officers expending the public funds, but by private persons 
under corporate organizations expending private funds 
realized from the sale of corporate bonds or shares, the 
investors taking all the risks, and relying upon the finan- 
cial results of operation under the corporate franchises 
for income and reimbursement of outlay. In the second 
place, the railway is not only an artMcial highway, but also 
it can only be used as a highway in connection with arti- 
ficial means of transportation which the railway must 
itself supply and operate. The earlier railways in 
England and in this country were chartered upon the 
liieory that the company would provide the road and the 
customers find their several modes of transportation, but 
it was soon discovered that the magnitude, complexity, and 
dangers of the business were too great to admit of its 
conduct in that manner. In the third place, every rail- 
way is a common carrier, and, as such is bound to carry 
at reasonable rates and without unjust discrimination all 
freight and all passengers that may be offered to the extent 
of its facilities. 

If transportation rates could be treated, without refer- 
ence to the public interest, as subjects of private bargain 
between the railway and its customers, it would be lawful 
for the railway on the one hand to demand whatever snni, 
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however exorbitant, that the necessities of its customer 
would compel him to pay, and for the customer, on the 
other hand, to have his goods carried as nearly free as 
possible. But that duty to the public which requires the 
railway to carry all freight at a reasonable rate defines as 
reasonable that rate which not only adequately remuner- 
ates the railway for the transportation of the particular 
freight, bnt also enables it to carry that freight without 
prejudice to its performance of its duty of transporting 
other claases of freight. In other words, neither the cus- 
tomer, nor the railway, can be permitted to ignore the fact 
&at the railway is not a private, but a common carrier, and 
that, therefore, its charges must be fixed with reference to 
its performance of duties to others as well as to the par- 
ticnlar customer. 

Local freight coete the railways more Uian through 
freigjit. By reason of the fluctuation in its demand upon 
the terminal facilities, rolling stock, and labour it involves 
a large outlay In capital and in cost of administration, with 
uncertainty as to the amount of return in any given jieriod. 
It necessitates tiie frequent transportation of light loads, 
and a consequent loss of income from unused facilities and 
unemployed labour. Its necessary sidings, switches, and 
frogs increase the perils of operation. On the other hand, 
through freight can be transported in full loaded cars, and 
with the TniTiiTmiT n of labour, by reason of certainty as to 
the duration of the trip and the demands upon that labour. 

All freight is not of equal bulk or value, nor is it neces- 
sarily received, carried, or delivered in precisely the same 
manner. It may be received and delivered at the station 
and loaded and unloaded by the railway employees ; it may 
be received and delivered at the railway sidings, but 
loaded and unloaded by the consignor or consignee; it 
may be received from and delivered to sidii^[B on private 
premises, and loaded or unloaded there by the consignor 
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or consignee; or it may be received in one of these ways 
and delivered in another. So also the stipulated speed of 
transportation may vary. A railway also has to deal 
both with retail and wholesale cnstomers, that is, with 
those who at their option make occasional ose of its trans- 
portation facilities, and with others who make a pre- 
arranged regular and constant use of these facilities. 

It is to the interest of both the public and the railways 
that rates shonld be sufBciently large to yield an adequate 
retnm for the capital invested, to maintain the plant in a 
condition of efficiency, and to permit tiie railway to avaU 
itself of such improvements as may be, from time to time, 
made in machinery and appliances. The railway plant 
includes not merely the roadbed and main tra*^ bnt 
also the terminal facilities, the way stations, the sidings 
necessaty therefor, the rolling stock, and the skilled labour 
upon which devolves the maintenance and operation of 
the road. The traffic must be steady in order that there 
may be no loss from unused machinery and unemployed 
labour. Return freight must be provided in order to avoid 
as far as possible the transportation of empty cars. The 
cost of moving freight varies upon different lines, and 
upon different parts of the same line, in accordance with 
the grades, the more or less expensive character of the 
tunnels, bridges, viaducts, and other engineering appli- 
ances that have been provided to overcome natural ob- 
stacles, and the cost to the railway of its machinery, fuel, 
and labour. The railway manager has, therefore, in fixing 
a rate to determine the cost of moving a g^ven quantity of 
freight of the particular kind over the designated distance 
in the desired manner, and to that end he must consider 
several elements, to each of which dne weight must be 
given: first, the extent to which the company's way or 
terminal facilities and labour will be used in handling the 
freight ; second, the necessary demand of that freight upon 
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motive-power and rolling stock, and the po8sibilit7 of ob- 
taining a fall retom freight; third, the lei^th of the haul 
and the favourable or nnfavonrable character of the 
grades ; fourth, the degree of expedition required, and the 
consequent accoimuodation to, or disturbance of, the gen- 
eral traffic arrangementa of the road ; fifth, the constant, or 
fluctuating, character of the demands of the particular 
freight upon the road's facilities; and, sixth, the relative 
bulk and value of the freight and the degree of the 
carrier's responsibility for its safe transportation. Bail- 
ways have not been chartered, nor has capital been 
invested in their construction, upon the theory that they 
are to do business for less than cost and a reasonable 
profit upon the investment The railway manager must, 
therefore, in order that dividends may be earned, add, 
after determining the cost of moving and handling the 
particular freight, such a sum for profit as wiU, in addi- 
tion to the company's profits from other sources, furnish 
an adequate return for the capital invested. 

"When, therefore, government officers undertake to fix 
transportation rates, it is only fair and just that they 
should take into consideration the elements of the problem 
as it would present itself to the mind of an experienced 
and intelligent railway manager. And when the courts 
are called upon to determine the validity of governmental 
regulations as to rates they may properly give weight to 
the same considerations. 

It is true that the snm of the par of the share and 
debt capital of every railway line does not always accur- 
ately express the exact amount of capital Invested in the 
line. In some cases, more, or less, of the share capital is 
only water, and even more or less of the debt capital may 
have been issued at a discount. In other cases, and this is 
certainly true of the great trunk lines, the sum of the par 
of the share and debt capital is, by reason of past ex- 
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penditare of income in betterments, and, in some cases 
and to large amoonts, t^ reason of issaes of addi- 
tional share capital at a premimu, very mnch less than 
the amount actnally invested in the line. 

Transportation— f 2)^ Kegulation by taxation. 

The United States may, in the exercise of the power to 
regulate commerce, impose a dnty payable by shipping 
companies in respect of passengers, not citizens of the 
United States, coming from a foreign port into a port of 
the United States,'* and such a duty, being an incident of 
the regulation of commerce and not a tax, is not subject 
to the constitution requirement of uniformity, and "it op- 
erates with the same force and effect in every place where 
the subject of it is found. " *• A state may require a rail- 
way, incorporated by it to construct a line between a point 
in the state and a point withont the state, to transport 
passengers for a charge not exceeding a fixed sum, and to 
pay to the state a percentage of the whole amount which 
may be received for the transportation of passengers; the 
court holding that the payment to the state is not a tax 
upon interstate transportation but a charge for the use of 
improved facilities of transportation which the state, by 
its agent, the railway, has constructed and for whose use 
it has a right to charge.*^ A state may impose a tax upon 
the actual cash value of every share of the capital stock 
of a railway incorporated by it even though the railway 
does interstate business.** A state may impose on every 

"Act of 3d A.vgoat, 1S82, 2S Stot 214; The Head Mon^ Cases, 112 
U. 8. 580. 

•Per Miller, J,, 112 U. S. 594, 

-B. ft O. B. V. Maiylaud, 21 Wall. 456. Miller, J., page 475, dis- 
seated, holding that the atate eould not raise a rarenne from all ptenoaB 
going from, or through, the state bj railwaj to a point beyond the state. 
And compare Allen v. P. P. C. Co., 191 U. S. 171. 

"Minot c. P., W. & B. R., The Delaware Bailroad Tax Case, 18 Wall. 20S. 
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railway operating within the state a francliise tax, to be 
determined in amount by multiplying the average gross 
receipts per mile by the number of miles operated within 
the state, the ground of decision being Qiai the state which 
grants the franchise may annex conditions to its exercise, 
and may measure the value of the franchise by the gross 
receipts earned by operation onder that franchise.*' A 
state may tax the tolls received by a railway chartered by 
another state, bnt owning a line within the taxing state, 
for the use of snch line by another railway.** A state may 
tax the capital stock of a car company in the proportion 
that the number of miles mn by its cars within the state 
bears to the whole number of miles run by its cars in that 
and other states.*' A state may require a company doing 
both a domestic and an interstate business to take out a 
license.** A state may tax the capital stock of a con- 
solidated corporation chartered by it, and one of whose 
constituent corporations is a foreign corporation.*' A 
state may tax transportation between two points within 

•Maine v. O. T. By., 142 U. S. 217. Bradley, HuUn, Lamar, and Brows, 
JJ., dineoted. A state eaimot, apoa thia priaeiple, tax ■ corporation 
ereatad b^ an act of Congreaa: Oalifornia «. C. P. B., 1E7 U. S. 1. And 
a atate cannot tax the right of transporting interatato pBMengers within 
its borders: AUen v. P. P. C. Co^ 191 U. 8. 171. 

•*N. T., L. E. ft W. B. o. PemiB7lTaniB, 158 U. B. 431. 

* P. P. C. Co. V. Pennq; Iraiua, 141 U. S. 18. (Field, Bradley, and Harlan, 
JJ., ditnnted, on the ground that the tax was in reality imposed on 
cars which oalj eune within the state in pnrsnit of commerce, and was, 
therefore, void under the principle of Hays «. P. U. S. Co., 17 How. G96.) 
P. P. C. Co. V. Hsyward, 141 n. 8. 36} C, C, C. 4 a L. By. v. Baokna, 164 
id. 439; A. B. T. Co. v. Hall, 174 id. 70; U. B. T. Co. v. Lynch, 177 
id 149. And a state, in taxing an vx^taa or telegraph company, may 
regard the mileage or property within the state not strictly locally bnt as 
part of a i^stem operated in several states: A. B, Co. v. Ohio, 165 U. B. 
194, 166 id. 186; A, E. Co. u. Kontndg', aid. 171; W. V. T. Co. v. 
Hissonri, 190 td 412; ef. Forgo v. Hart, 193 id. 490. 

<* Osborne v. Florida, 104 U. B. 050; P. Co. v. Adams, 189 id 420. Bee 
a]w> Allen v. P. P. C Co., 1«1 id. 171. 

"Ashley ff. Byan, 153 U. S. 430. 
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the Btate but passing in part throagli another state, the 
tax being "determined in respect of receipts for the pro- 
portion of transportation within the state. "^^ A state 
may impose a privilege tax on the business of a railway 
company in transporting passengers in cabs to and from 
a station within the state.** A state may impose a tax 
upon sales at auction of goods which are the product of 
other states, and which are sold in their original and un- 
broken packages, the tax having a uniform application to 
sales at auction within a specified territory, and not dis- 
criminating as against sales at auction of the products of 
other states."" A state may tax coal consigned by a resi- 
dent of another state for sale and afloat In a port of the 
taxing state in the vessel in which it had been trans- 
ported."' And a state may tax timber out in its forests, 
though owned by a resident of another state and deposited 
at a place from whence it is to be shipped to another 
state." 

A state may not impose a capitation tax on persons 
leaving the state by railroad, stage coach, or otherwise."* 
Curiously enough, this case is referred to in the later judg- 
ments as if it had been decided on the ground taken in 
the dissenting judgment,"* that the tax was void because 
it imposed "a burden upon commerce among the several , 
states," whereas the judgment of the court was put^" on 
the ground that a state tax on the interstate transportation 
of passengers is void because it is an interference with the 
freedom of transit of citizens to the seat of government 

•L. V. R. V. PeausrlTaiiia, 145 U. S. 1S2. 

-New York v. Knight, 192 U. 8. 21. 

"Woodniir II. Parham, 8 Wall. 123. 

" Brown o. Houston, 114 TJ. S. 622 ; P. & 8. C Co. V. Btttes, IGB id. 577. 

"Coe f, Eraol, 116 U. B. 517. 

■ Crandall v. Nevaaa, 6 Wall. 3S. 

•• Bj Chaae, C. J., and Cli&Dfd, J. 

"ByMUler, J. 
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and is consequently an infringement npon the federal 
snpremacy. A state may not impose, as aiEecting inter- 
state commerce, a tax on freight.'" A state may not im- 
pose a privilege tax at a fixed rate per car on all cars nm 
by railways not owning the cars, so far as affects cars nsed 
in the transportation of passengers into, through, or oat of, 
the state."'' A state may not, ao far as affects interstate 
commerce, tax the gross receipts of corporations engaged 
in the business of rmming cars over any of the railways of 
the state.'" A state may not tax the gross receipts of 
the transportation of passengers or goods in interstate 
commerce." A state may not require a railway company, 
being a link in a through line of interstate transportation, 
to pay a license fee for maintaining an ofiSce for the sale of 
tickets.*** A state may not require an agent of an inter- 
state transportation line to pay a license fee for soliciting 
passenger traffic between points in other states;"' nor 
reqnire agents of foreign express companies to take out 
licenses,' and satisfy the state authorities that the company 
has an actual capital to the amount fixed in the taxing 
statute." A state may not, directly or indirectly, tax the 
importation of passengers.** A state may not impose a 

" The state Freight Tax, IS WalL 2S8 ; Bwayne and Davia, JJ., diaaented ; 
K By. V. PenaaylTania, IS Wall. 282. 

'Pickard v. P. &. C. Co., 117 U. 6. 34; TeimeMee v. P. B. C. Co., ibid. 
51. See alw) AUen v. P. P. Co., ISl id 171. 

■Pajgo v. Hiehigan, 121 V. S. 230. 

■P. ft 8. & Co. o. Peniu^lTaiila, 122 IT. a 320, oTemling tha State 
Tax on Bailwaj- Qnws Beeeipta, IS WaU. 284, from the JTidgmant in which 
MiUer, Field, and Htint, JJ., had disBeuted. 

-K. & W. B. t>. Peniuj'lTaiiia, 130 U. a 114. 

■KeCall tJ. Califomia, 13fl U. 8, 104; Fuller, 0. J, and Brewer and 
Oraj, JJ., diawnted. 

"Cmtehar ti. Kentnelgr, 141 V. S. 47. 

"The PaBBOnger Caaea, 7 How. 263; Tan^, 0. J., and Danial, Nelaon, 
and Woodbary, JJ., dissented; Henderson v. The Ma^r, 92 TT. B. 2S9; 
Chj Long V. Freeman, ibid. 27S; People «. Oompagnie Q4n6rale Trans- 
atlantiqtie, 107 U. S. 59. 
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stamp duty apon bills of lading for the transportation of 
goods from a port in one state to a port in another.'* 

"While a state may tax the property of those persons, 
natnral or corporate, who may be by residence snbject to 
its jarisdiction, even if that property be invested in ships," 
yet a state may not tax property invested in shipping, 
whose owners are not personally anhject to its jurisdiction, 
and whi(di come into its ports in the pnrstiit of commerce,"" 
and this exemption is not adversely affected by a tempor- 
ary enrollment of a ship in a port of the taxing state."^ 
Nor can a state tax shipping as snch, when engaged in 
foreign or interstate commerce, though its owners be sub- 
ject to its jurisdiction,"^ for taxation so imposed amounts 
to a regulation of commerce."" 

Transportation — (c) The Interstate Commerce Act. 

In the yeara preceding 1870, the people, recognizing the 
fact that the development of the Middle and Western 
states required, as speedily as possible, improved means of 
communication, facilitated by legislation, and by prodigal 
grants of state and county aid, the organization and con- 
struction of railway lines ; but, in the years f ollowii^ 1870, 
some of the railways having come to regard themselves as 
mere corporations for private gain, and, as sndi, entitled 
to conduct their busings without regard to the public In- 

" AJmj V. California, 24 How. Ifi9, as explained hj Miller, J., in Wood- 
ruff e. Farbam, 8 Wall 124, 137. 

*T. Co. V. Wheeling, M U. S. 273; W. F. Co. v. £ast Bt Lonis, 107 
id. 366. 

"HajB e. P. M. S. Co., 17 How. 506; St Louia v. W. F. Co., U WalL 
428; G. F. Co. v. Penna^lvania, 114 TJ. a IM. 

"Morgan o. Paiham, 16 Wall. 471; A«t of leth Febrnaij, 1793, 11 Stat 
806. 

"Uoran v. New Orleans, 112 U. & 69; B. & Go. v. Portwwdeoi^ 6 WalL 
SI. 

" Hannan v. Chicago, 147 U. 8. 396. 
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terest, popular feeling was exdted, a reaction came, and 
Bome of the states, and afterwards the United States, 
undertook by legislation to correct the abases, and enforce 
correct principles, of railway adnunistration. Hence tlie In- 
terstate Commerce Act and its amendments,^" which ap- 
ply to all interstate common carriers, by railroad 
or partly by railroad and partly by water, "under a com- 
mon control, management, or arrangement, for a continn- 
ons carriage;" reqTiire all charges to be reasonable and 
jnat ; forbid nnjnst and unreasonable charges ; prohibit the 
receipt from any person of "a greater or less compensa- 
tion for any serviiie rendered . . . than that received from 
any other person for a like and contemporaneoos service in 
the transportation of a like kind of traffic under substan- 
tially similar circmnstancee and conditions ; ' ' forbid undue 
or unreasonable preferences or discriminations, either per- 
sonal or local ; require reasonable, proper, and eqnal facili- 
ties for the interchange of traffic with other lines, and 
forbid discrimination in rates as between connecting lines ; 
forbid the receipt of as great, or "greater compensation 
in the aggregate . . . under substantially similar circum- 
stances and conditions for a shorter than for a longer dis- 
tance over the same line in the same direction, the shorter 
being included within the longer distance, " provided, how- 
ever, that the commission may prescribe the extent to 
which a designated carrier may be relieved from the 
operation of this prohibition; forbid the pooling of 
freights, or division of earnings, by competing lines; 
require publication of foreign and interstate rates ; forbid 

"Act 4th Febnui7, 1887, 24 SUt. 379, as amended by Acts of 7th 
Aogast, 1888, 25 Btat. 382; 2iid Much, 1889, 25 Bt&t. 8S5; 10th Febnuiiy, 
1891, 26 Stat. 743; 11th Febrnuy, 1893, 27 Stat. 443; 2nd Harch, 1893, 
27 atat. 6S1; Irt April, 1896, 29 Stat 86; Sth Febmary, 18BS, 28 BUt. 643; 
3d March, 1901, 31 SUt 1446; 11th Febroary, 1903, 32 Stat. 828; 19Ui 
Febmary, 1903, 32 Stat 847; 2nd March, 1903, 32 Stat 9^ 
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any advance in ratee except after ten days' pnblie notice; 
permit reductions in rates after three days' pnblie notice; 
forbid all departures from the published rates; require 
schedules of rates to be filed with the commission ; forbid 
combinations to prevent continuous carria^; declare 
carriers to be liable for non-compliance with the acts to 
any person injured thereby in the full amount of damages, 
together with a reasonable counsel or attorney's fee; 
anthorize complaint to the commission, or action at law in 
the federal conrts by any iwrson injured by a carrier's 
non-compliance with the acts ; provide that no person shall 
be excused from attending and testif yii^ or from produc- 
ing books, etc., on the ground that the testimony, or 
evidence, documentary or otherwise, required of bim may 
tend to criminate him, but that no person shall be prose- 
cuted, or subjected to any penalty or forfeiture, on account 
of any transaction, concerning which he may testify, or 
produce evidence, in any such proceding; subject to 
punishment by fine the corporation and all directors, o£5- 
cers, or employees violating the act; create a commission 
of five members, holding office for a limited term, not 
more than three of the members to be appointed from 
the same political party; anthorize the commission to in- 
quire into the management eind operation of carriers, with 
power to require the attendance and testimony of wit- 
nesses and the production of papers, and to that end to 
invoke the aid of the courts of the United States ; vest juris- 
diction in the commission to examine and to take testimony 
upon complaint made by any person, natural or corporate ; 
authorize the conmiission to investigate of its own motion; 
forbid the dismissal of a complaint "because of the ab- 
sence of direct damages to the complainant;" make the 
findings of the commission prima facie evidence in all 
judicial proceedings; require the commission, and anthor- 
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ize any party interested, in case of the carrier's refusal 
or neglect to obey any lawfnl order of the commiBsion, to 
apply in a summary way by petition to the oonrts of the 
United States for relief, and vest jurisdiction thereof in 
such courts, and authorize the court to enter a decree and 
issue process with right of appeal to the appropriate 
federal appellate tribunal; authorize the commission to 
make rnles ; fix the principal office of the conunission in Qie 
city of Washington, bnt authorize it to hold special ses- 
sions, and prosecute inquiries, in any part of the United 
States ; authorize the commission to require reports from 
carriers as to share and debt capital, rates, administration, 
and accidents to passengers or employees; require the 
commission to make annual reports to the Secretary of the 
Interior for transmission to Congress ; and provide that 
carriers may carry free, or at reduced rates, goods for the 
United States, and municipal governments, or for charit- 
able purposes, or for exhibition at fairs, etc, and may 
issue mileage, excursion, or commutation passenger 
tickets, or give reduced rates to ministers of religion, 
municipal governments for the transportation of indigent 
persons, inmates of soldiers' and sailors' homes, officers 
and employees of their own line, and may exdiange passes 
and tickets with other Uses. Under the act and its amend- 
ments, it has been decided that the Interstate Commerce 
Commission is a body corporate, with power to sue, and 
to be sued, in the federal courts.^' It is not a court, because 
its members do not hold their offices by the tenure of good 
behavior, and because the duties imposed upon it are not 
judicial in their nature. It is, however, a "subordinate 
administrative, or executive, tribunal,"''^ and, as such, it 
cannot exerc^ the legislative power of fixing rates in 

" T. ft p. By. V, I. C. C, 162 U. 8. 197. 
" L C. C. «. BrimKn, 1S4 U. 8. 447. 
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futuro; " nor can it indirectly fix rates by determining 
what would be a reasonable rate, and then obtaining from 
the conrts an order restraining a carrier from makii^ in 
futuro a charge in excess of sach rates.^* In actions to 
enforce the orders of the commission an appeal from a 
circuit court now goes, not to the Supreme Court, but to 
the circuit court of appeals." The provision in section 
12 of the act that the commission may "invoke the aid of 
any court of the United States in requiring the attendance 
and testimony of witnesses and the production of books, 
etc.," is not open to constitutional objection upon the 
theory that it imposes upon a judicial tribunal duties which 
are not in their nature judicial^* The commission cannot 
compel obedience to its orders by entering a judgment 
subjecting any person to fine or imprisomnent, for the 
power to impose such penalties, in order to compel per- 
formances of a legal duty imposed by the act, can only be 
exercised by a competent judicial trifonnal.^^ A witness in 
any inquiry by or on behalf of the commission could not, 
before the passage of the Act of 11th February, 1893,^^ be 
required to answer questions when he stated that his an- 
swers might tend to criminate him ; '" but, as that act pro- 
vided that "no person shall be prosecuted or subjected to 
any penalty or forfeiture for or on account of any transac- 
tion . . . concerning which he may testify or produce 
evidence . . . before said commission ... in any such 
case or proceeding" he can now be compelled to answer 

"C., N. O. A T. p. %. 0. I. C. C, 162 U. 6. 184; I. G C. t>. C, N. O. * 
T. P. Bj., 167 id. 470; HuUn, J., diMentod. 

"I. C. C. V. A. M. Ey., 188 U. 8. 144. 

"I. C. C. V. At T. * S. P. B., 149 V. 8. 264. 

"I. C. C. V. Brinwon, 164 D. B. 447. 

"I. C. C. «. Brimson, 1S4 U. B. 447; Fuller, C. J., and Brewei and 
jMkson, JJ., diaaeuted, aad Field, J., did not alt 

"araut 443, e. as. 

■* Connsdman v. Hitchcock, 142 TJ. 8. S47. 
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DotwithBtanding the protection afforded by the V Amend- 
meni.*** There is a contmnouB carriage of goods within 
the meaning of the act when goods shipped tmder a 
throngh bill of lading from a point in one state to a point 
in another state are received in transit and carried ex- 
dnsively within a state by a carrier tmder a pro rata divi- 
sion of the rate, and snch intrastate carrier thereby 
subjects itself to the jnrisdiction of the commission so far 
as regards snch transportation.^* The pro rata share of a 
through rate may, without unlawful discrimination or 
nndne preference, be less than a local rate.^' Party rate 
tickets, sold at reduced prices for parties of ten or more in 
number, do not constitute undue, or unreasonable, prefer- 
ences in favour of the purchasers thereof, nor unjust, or 
unreasonable, discriminations as against purchasers of 
single tickets.** In the absence of a general regulation that 
free cartage from a railway station to the premises of a 
consignee shall be r^arded as a part of a terminal service, 
railway transportation must be held to end at the railway 
station, and the furnishing of free cartage to consignees 
in one town, but not in another town, does not constitute 
unjnst local discrimination ; "* but a rebate allowed to a 
consignee to compensate for the cost of cartage from the 
railway station to his premises, when a similar rebate is 
not allowed to another consignee in the same locality, is an 
unjust personal discrimination.^'' That an unlawful dis- 
criminating rate was allowed, or a rebate paid, in violation 
of the act, does not prevent liability on tiie part of the 
carrier for the freight received and covered by insurance 

"Brown t>. Walker, 161 U. 8. 691; Shiraa, Oray, ud White, JJ., dio- 
Mntod. 
■ C, N. O. ft T. P. By. V. I. C. C, 162 TT. a 184. . 
■Pbmobb e. C. k N. W. Ify., 167 U. 8. 447. 
"L C. C. ». B. ft 0. B., 145 U. B. 2«3. 
"I. C. C. V. D., G. H. A M. Bj-., 167 U. a. 833. 
"Wight V. U. B^ 167 V. 8. 612. 
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in the custody of the carrier's agenta.'* The act does not 
in terms authorize competing carriers to enter into con- 
tracts to maintain even reasonable rates •^ The right of 
recovery given by the statute for an excess of payment 
over a rate charged to another shipper under similar con- 
ditions is in the nature of a penalty, and the plaintiff mnst 
prodnce full proof thereof, and mnst show a pecuniary 
injury to himself resulting from sudi discrimination.'' 
Substantial similarity, or dissimilarity, of circmri stances 
and conditions is a question of fact, to be proved by evi- 
dence and finding of the commiasion thereon is only prima 
facie, and is anbject to review by the court"* Bednced 
through rates from a port of entry to a point within the 
country on goods from abroad, whidi, except for such re- 
duced rate, would not have come through that port of 
entry, do not constitute an unjust discrimination as 
against traffic originating at that port of entry.*** The 
commission may administratively determine the circum- 
stances and conditions affecting competitive rates, con- 
sidering to that end the legitimate interests of the carrier 
as well as of the shippers, and the legitimate interests of 
the locality to whidi the goods are to be carried as well as 
of the locality from which the goods are shipped.*^ A 
substantial competition, that is a competition producing 
a substantial and real effect upon traffic and rate making, 
is one of the circumstances constituting sulffitantial dis- 
similarity imder the long and short haul clause in sections 
3 and 4 of tiie act,*^ and which may justify a carrier in 

"U. G. p. Jb & do. «. InnmnM Oo. of N. A^ ISl U. S. 3«8. 

"F. a V. T. H. P. A., 166 TJ.B.290. 

-Paraona v. C. A N. W. By., 167 U. B. 447. 

■I. C. C. o. A. M. By., 168 TJ. 8. 144. 

"T. * P. I^. t>. L C. C, 162 n. B. I9T. 

■ T. ft P. By. V. J. 0. C, 16B U. 8. 197. 

"I. a C. H. A. H. By., ISB U. B. 144; K ft N. B. v. BeUmer, 176 id. 



U,g,t,.,.d.i.COOC^IC 



IHE nriBBSIAXB OOUHEBCE ACT. 113 

charing a greater compensation for a shorter than for 
a longer hanl. 

It was held, before the passage of the Interstate Gom- 
merce Act, that a state coold require under a penalty aU 
railroads to fix and post their rates of fare and frei^t 
and not to charge in excess therefor," but it was held also 
that a state conld not hy a police regulation enforce, with 
respect to interstate transportation, a prohibition of a 
charge of the same, or a greater, toll for a shorter than 
for a longer distance in the same direction,'* and, after 
the passage of the Interstate Commerce Act, it was held 
that snch a regulation was a fortiori beyond the power of 
the state,"* for Congress having enacted its long and short 
hanl clause, it was, of course, not lawf nl for a state to 
legislate on the same subject When a company owned 
by a railway corporation buys coal at the mines under 
an arrai^iement alleged to secure preferential rates 
for the vendors, the Interstate Commerce Commission 
may, in a proper proceeding in the circuit court, com- 
pel the testimony of witnesses and the production of 
contracts.** 

The cases in the Supreme Court and the reports of the 
Literstate Commerce Commission show that the act of 
1887 has invited much costiy and fruitiess litigation. 
Nevertheless, the legislation is of value in that it has 
strengthened the hands of those broad-minded railway 
managers who believe that the interests of their share- 



«48i E. T., V. A G. Sj. v. L 0. C, 181 «. 1; L C. C. «. L. ft N. B., 190 
id:27S. 

■B. Co. t>. Poller, 17 Wall. 560. 

** W., a. L. & P. ILj. V. Dlinoia, 118 U, B. S57; W&ite, C. J., and Bradley 
and Qr^, JJ., diaMnted. 

*L. ft N. B. o. Enbank, 181 U. 3. 27; Ony and Brewer, JJ., dinentad; 
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holders are beet served by fair dealii^ with customers 
and vitb competitors. 

The Anti-trast law. 

53. The BO-caUed "trusts" are combinations of corpora- 
tions and propertiea made, in some cases, by the merger 
and consolidation of existii^ associations, and, in other 
cases, by the organization of corporations to acquire and 
hold the properties to be consolidated, or the controUii^ 
interest in the shares of the corporations to be combined. 

The "trusts" are a necessary result of the growth of 
the country, and of the development of isolated and 
sparsely settled states into a nation whose territory is 
covered by a network of railways, whose triide is tbat of 
an empire and not that of a village, and whose markets 
have ceased to be local and have become world-wide. 
* ' Trusts' ' are formed to obtain capital by the sale of bonds 
and shares, to save the waste of competition, to secure in 
production, transportation, and distribution the maximum 
of efficiency at the minimum of cost, to expand trade by 
reducing the price to the consumer, and by economic^ 
operation to increase the net profit to the producer and . 
the carrier. 

It is not surprising that the capitalization of our rail- 
ways, the number of our industrial organizations, and the 
magnitude of their operations should arouse the public 
interest, and should cause on the part of unintelligent peo- 
ple more or less fear as to possible conseqnenceB. Every 
great industrial development has excited such fears. The 
steam engine, the raOways, and all forms of labonr-savii^ 
appliances, from the spinning jenny to the type-settii^ 
machine, have seemed, in their turn, to threaten lai^ ad- 
ditions to the ranks of the unemployed, and heavy losses 
to different classes of people; and yet in each case the 
result has been the opening of new avenues to employ- 
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ment, and a Bnbstantial advance in clTilization. So to- 
day, no one who is accnrately informed as to present 
indnstrial conditions can doubt that, because of American 
financial skill in securii^ combination of resoarces and 
concert of action, and because of increased railway effi- 
ciency, the products of industry have been brought to a 
higher standard than ever before, the labour which pro- 
duces them is better paid, the market is wider and is better 
supplied, and the consumer buys upon relatively more 
favourable terms. 

In any legislative regulation of corporations, great or 
small, by the United States, there are only four classes of 
people to be considered. There are, first, the investors in 
the bonds and shares issued by the corporations, that is, 
those who desire to become partners therein, and to par- 
ticipate in their profits, and who, therefore, in so far as 
they may properly be regarded as beneficiaries of legisla- 
tion, can only be aided by the requirement of publicity, 
that is, by compelling the corporation, under proper penal- 
ties, to furnish such information as to its capital, earnings, 
and disbursements as will enable intending purchasers 
and owners to determine whether its financial condition 
be such as to render the purchase or holding of its securi- 
ties a prudent investment But the federal law can have 
nothing to do with the organization of corporations for 
purposes not directly connected with the exercise by the 
United States of some power of government, nor can the 
United States constitutionally regulate the issue, sale, or 
transfer of the bonds or shares of such corporations, or 
protect investments therein. There are, secondly, l^e 
business rivals or competitors of the tradii^ "trusts." 
On their behalf complaint is made that those "trusts," in 
order to destroy competition, discriminate in their prices. 
But competition is industrial warfare. Ton cannot have 
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a real competition that does not compete to the limit. 
Wben competition is actively conducted, the seller attains 
his ends, not only by miderselling in order to effect a 
particular sale, but also by carrying his nnderselling to 
the extreme limit of driving his competitors ont of busi- 
ness and securing for himself complete control of the 
market This is done, as Lord Justice Bowen said,*^ from 
"the instinct of self -advancement and self -protection, 
whidi is the very incentive of all trade. ... To say that 
a man is to trade freely, but that he is to stop short at any 
act which is designed to attract bngioess to his own shop, 
would be a strange and impossible counsel of perfection,** 
and to attempt to prohibit it "would probably be as hope- 
less an endeavour as the experiment of King Canute. ' * Is 
it proposed that there shall be a general legislative regu- 
lation of prices, and, if so, what would that amount toT 
l^ere are, thirdly, the consumers of the goods manufac- 
tured or sold by the corporations. So far as they are ctm- 
cemed, it is clear that no act of legislation can effectively 
prescribe the price at which the products of the corpora- 
tions are to be sold, for the simple reason that market 
prices always have been, and always will be, r^folated by 
the operation of the law of supply and denumd. Success- 
ful commerce buys in the cheapest, and sells in the dear- 
est, market. The seller r^htfully seeks the highest price 
that he can obtain; the buyer, as rightfully, pays as little 
as he possibly can. There are, fourthly, those who or 
whose goods are carried by common carriers, and their 
rights have been adequately regulated and protected by 
the law. 

It is a^d that the "trusts" have "a tendency to 
monopoly." The fact is that, except in the cases of 
patents and copyrights, and of those who control the 

" Mogol S. S. Co. V. MeOregor, 23 Q. B. IHt. 698; (1892), C. A. 49. 
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sole and exclusive source of sopply of a natural product, 
it iB not possible in this day of the world's history to 
nrnintrftin and enforce, more than temporarily, extortion- 
ate prices, for the reason that there is always available a 
large amount of uninvested capital seeking profitable em- 
ployment and keenly watching for opportunities of 
rfflttunerative investment. Therefore, intelligent man- 
agers of a snccessf ul bnsiness do not advance prices to the 
point at which destractive competition will be invited. 
Prices of commoditi^ are automatically regulated by the 
law of supply and demand. When, by reason of an ap- 
parent permaneDce of demand and a present inadequacy 
of the means of supply, prices rise to a level that gives a 
reasonable assnrance of profit to producers, the surplus 
capital of the world can always be relied upon to augment 
tiie means of supply. 

Attempts to regulate trade by legislation are not of 
new invention. Whenever and wherever tiiere has been 
an absolute government there have always been attempted 
restrictions upon trade. In medisval times it was the 
theory and the practice that it was the "duty and the 
right of the state to fix hours of labour, rates of wages, 
prices, times and places of sale, and gnantities to be 
sold."'" The selfish commercial policy of England, in- 
telligently directed to the restraint of colonial trade and 
numnfactnres, was the great cause of the War of Inde- 
pendence. When the successful revolution had sub- 
stituted the sovereignty of the people for the su- 
premacy of the Crown, there was naturally a jealousy 
of governmental power and a determination to guard 
individual liberty against oppression. The framers of 
the Constitution of the United States, therefore, founded 
the government, not only upon the supremacy of the 

"Mn. Green, "Toini Life in the XV Oentury." 
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federal government in the exercise of the powers granted 
to it, bnt also and equally npon the independence of the 
states and the freedom of the citizen. They foresaw the 
evil effects of an unrestrained exercise of the popular will. 
They endeavoured to establish and make perpetu^ the 
reign of law. They crystallized into the Constitution the 
great principles of free government, and fhey made it im- 
possible to hastily change that organic law. They de- 
clared in express terms the supremacy of the Constitution 
and the laws made in pursuance thereof; and they created 
a Supreme Court whose judgments should give effect to 
that declaration. They united the states into a nation, with 
full powers of government, and they reserved to the in- 
dividual citizen as much freedom as is consistent with the 
enforcement of law and the maintenance of order. Under 
the CoDstitntion, there is no warrant for paternalism in 
congressional legislation. 

It is to the states, and not to the United States, that we 
ought to look for the legislative and administrative regu- 
lation of the industrial organizations of the present and 
the future. The power of the state is ample. A state 
may create corporations, with or without conditions, and 
it may authorize a corporation to do any business which 
an individual may lawfully do. A state may forbid a 
foreign corporation to do business within its territory; it 
may permit that business on conditions ; and it may, with 
or without reason, revoke a permission theretofore 
granted. It may, therefore, enforce with regard to 
foreign corporations all, and more than aU, tiie restric- 
tions which it enforces with regard to corporations of its 
own creation. On the other hand, the United States, save 
as the domestic government of the District of Columbia 
and the territories, cannot even grant a charter of incor- 
poration, except as a means Incidental to the exercise by 
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the United States of a power of govenunent, and it can 
control the operations of a corporation chartered by a 
state only nnder the power of regolatlug foreign and 
interstate commerce. It does not avail to say that the 
legislation of a state can have no extra-territorial force, 
and that in order to have a rule of imif otm application 
thronghont the country there must be congressional legis- 
lation, for the condofiive reply is that every state, nnder 
the Constitntion, is entitled as of ri^t to determine for 
itself by what agencies and nnder what conditions com- 
modities shall be mannfactored or sold within its terri- 
tory, snbject only to the paramount right of the United 
States to levy duties and taxes, and to regulate conuner- 
cial intercourse. As Fuller, C. J., forcibly said in his 
dissenting judgment in the Lottery Case,** "The scope 
of the commerce clause of the Constitution cannot 
be enlarged because of present views of public 
interest" 

In the past the country has had to overcome, under con- 
ditions of inadequate transportation facilities, the dis- 
integrating tendencies of the expansion of territory and 
the growth of population, but as the results of the trimnph 
of the nation in the suppression of the Bebellion, and the 
development of means of transportation and communica- 
tion, our perils are now those of governmental consolida- 
tion and not those of dissolution. Any legislation which 
conflicts with the American doctrine that all meD. are equal 
before the law, and that equality of rights implies equality 
of obligations, and that subjects rights of property and 
freedom of contract to administrative control is danger- 
ous in a republic governed by universal suffrage. The 
leaders of public opinion will do well to remember that, as 
Mr. Lecky has said, it is an inexorable condition that all 
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"leg:i8lation which seriotiBly diminiBhes profits, increases 
risks or even nndiily multiplies hnmiliatiiig restrictions, 
wUl drive capital away and ultimately contract the field 
of employment. ' ' ^'^ 

The first of the congressional anti-tmst acts^ was 
drawn by Senator Hoar,^ and was passed becanse of some 
nninteUigent clamour as to "the grave evil of the accumu- 
lation in this country of vast fortunes in single hands, or of 
vast properties in the hands of great corporations," an 
alleged evil with which the United States cannot, nnder 
the Constitution, possibly concern itself. 

The Act of 1890 is entitled "An Act to Protect Trade 
and Commerce against Unlawful Restraints and Monop- 
olies ; ' ' declares illegal ' ' every contract, combination in the 
form of trust, or otherwise, or conspiracy in restraint of 
trade or commerce among the several states, or territories, 
or witii foreign nations ; ' ' and every monopoly, or attempt 
to monopolize any part of such trade or commerce; sub- 
jects to forfeiture, seizure, and condemnation "any prop- 
erty owned under any contract, or by any combination, or 
person, pursuant to any conspiracy," as aforesaid; im- 
poses penalties upon persons disobeyii^ the act; vests 
jorisdiction in the courts of the United States; gives a 
right of action for injury to business or property by 
reason of anything declared unlawful by the act, with 
three-fold damages, costs of suit, and attorney's fee; and 
requires the several district attorneys, under the direction 
of the attorney-general, to institute proceedings in equity 
to prevent and restrain such violations. 

The Act of 11th February, 1903,* provides that in suits 
brought by the United States under the act precedence 

*" Demoer&iij amd Liberty, Vol. 11, page 403. 
< 2nd July, 1890, 26 Stat 209. 

* Antobiogrophy of Hon. Oeo. F. Hoar, Vol. n, page 363. 

• 32 Stat. 8&3. 
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BbaR be given, on the filing of a certificate by the attorney- 
general, and Qie eanae be heard before not less than three 
judges of the circuit, and that an appeal from the final 
decree of the circuit court shall lie only to the Supreme 
Court and must be taken within sixty days. The Act of 
14th February, 1903,* creates the Bureau of Corporations 
in the Department of Commerce and Labor, provides for 
the appointment of a commissioner thereof, a depnt? com- 
missioner, and clerks } authorizes the commissioner to 
make "under the direction and control of the Secretary of 
Commerce and Labor, diligent investigation into the or- 
ganization, conduct, and management of the business of 
any corporation, joint stock company, or corporate com- 
bination engaged ut the commerce amoi^ ttie several 
states and with foreign nations, excepting common 
carriers subject to" the Literstate Commerce Act, and 
"to gather such information and data as will liable the 
President of the United States to make recommendations 
to Congress for legislation for the regulation of such 
commerce, and to report snch data to the President from 
time to time as be shall require ; and the information so 
obtained, or as much thereof as the President shall direct, 
shall be made public." The act also confers upon the 
commissioner in respect to the parties subject thereto all 
the powers conferred on the !biterstate Commerce Com- 
mission; and makes it "tiie province and duty" of the 
bureau "to gather, compile, publish, and supply useful in- 
formation concerning corporations doing business within 
the limits of the United States, as shall engage in inter- 
state commerce, or in commerce between the United States 
and any foreign country, indnding corporations engaged 
in insurance, and to attend to snch other duties as may be 
hereafter provided by law." 
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The Act of 25th Febmary, 1903," appropriates the smn 
of $500,000 to be expended under the direction of the 
attorney-general "in the employment of special connsel 
and agents of the Department of Justice to conduct pro- 
ceedings, suits, and prosecutions" under the anti-trost 
acts. The Act of 3d March, 1903," provides for the 
appointment of an assistant to the attorney-general, an 
assistant attorney-general, and two confidential clerks to 
' ' perform such duties as may be required of them by the 
attorney-general. ' ' The first of the statutes only has been 
judicially construed. 

Of course, in every case in which the statute has been 
enforced, it has necessarily been held to be constitutional 
as a regulation of commerce, and not to be open to objec- 
tion on the ground of interference with the freedom of 
contract.' In N. S. Co. v. U. S.* the question of consti- 
tutionality was folly and ably argued, and it was held that 
the statute, when construed to forbid a combination to 
organize a corporation to bold the shares of competing 
railways, is not open to objection as an infringement upon 
the reserved powers of the states, but, in his dissenting 
ju(^ment in that case, White, J.,' argued with great force, 
that commerce as defined in Gibbons v. Ogden, is commer- 
cial intercourse, and is regulated by prescribing rules for 
carrjdng on such intercouse, and that the ownership or 
transfer of shares in a corporation created by a state 
cannot be said to be in any sense commercial intercourse, 
and the prescribing of rules governing the ownership of 
such shares cannot fall within the power to prescribe 
rules for regulating commercial intercourse. White, J., 

■82 Stat. BB*. 

• 32 Stat. 1031, 1062. 

'TI. a. V. J. T. A., 171 U. S. 606. 

•188 U. a 197. 

'FdIIst, C. J., and Feckham and Eolmea, JJ., eoneor. 
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siso argned that the power to regulate commerce inclndea 
the power to regulate the instrnmentalitieB of commerce, 
and that means the regulation, not of their aoqiiiaition and 
ownership, bat of their employment and operation, and 
that because the ownership of property, if acquired, may 
possibly be so used as to burden commerce, it does not 
follow that to acquire and own is to burden. 

Each of the cases also required of tiie court a construc- 
tion of the statute, and a determination whether or not the 
facts in each case brought it within the statute. The 
general principles which can be deduced from the cases 
are these : 

1. The word "unlawful" in the tiUe of the statute has 
reference only to those contracts which the statute makes 
unlawful, and does not operate to qualify the expression 
of the l^^lative will in the body of the statute that 
*' every" contract in restraint of foreign and interstate 
trade shall be unlawful,^" but, in the more recent judg- 
ments of the court, the force of those words has been 
materially qualified by the determination that exclusive 
licenses to manufacture and sell under patents for inven- 
tions are not within the statute, and by Mr. Justice Peck- 
ham's admissions in the judgments of the court in U. S. 
V. T. M. P. A.," in U. S. v. J. T. A.," and in Hopkins v. 
U. S." that neither a contract of partnership, nor the 
withdrawal of a competitor from business, nor the ap- 
pointment by competitors of a joint selling agent, nor the 
purchase of an additional plant, nor "the formation of a 
corporation for business or mannfactnring purposes," nor 
an agreement collateral to a contract of sale, and requir- 
ing the competitor to abstain from again entering into the 

••U. a V. J. T. JL, 171 D. B. BOB. 
" I6S U. 8. 2W. 
"17I D. 8. 606. 
"171 V. B. 6T8. 
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bnsmeas within a designated territory and during a 
specified time, are within the prohibition of the statnte. 
These conceded exceptions from the prohibitions of a 
statnte, which expresses no exceptions, would seem to 
destroy the inelnsive force claimed for the words "every" 
and "otherwise." 

2. The term "contracts in restraint of trade," as nsed 
in the statnte, inclndes, without regard to their reason- 
ablffliess or unreasonableness, "all kinds of those con- 
tracts which in fact restrain, or may restrain, trade."'* 
In so deciding, the court did not follow the modem and 
well considered judgments in the state courts and in the 
courts of England. The doctrine of contracts in restraint 
of trade is not of recent discovery. Holmes, J.,'" points 
out that contracts in restraint of trade, as defined by the 
common law, are contracts with a stranger to the con- 
tractor's business, and which wholly or partially restrain 
the freedom of the contractor in carryii^ on that busi- 
ness ; and that combinations or conspiracies in restraint of 
trade, as defined by the common law, are arrangements 
to keep strangers to the agreement out of the business, and 
which tend to monopolize some portion of the trade of the 
country. Such contracts were originally held void at 
common law, because of the injury to the public, by its 
deprivation of the results of the restricted individual's 
industry, and because of the injury to the individual by 
his deprivation of the opportunity to labour for himself 
and for those who might be dependent upon him. Under 
the conditions of trade in the time of the Tear Books any 
restraint of trade was an unlawful restraint, but under 
modem conditions the test of invalidity is the unreason- 
ableness of the restraint, for, as Mr. Justice Peekham 

»U. a V. J. T. A., 171 U. 8. 606. 

" In his dissenting judgment in K. S. Ck>. e. U. B., 198 U. S. 197, MO. 
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said when he sat in the Court of Appeals of New York,'' 
"An agreement would not," necessarily, *'he in restraint 
of trade, although its direct effect might be to restrain 
to some extrait the trade which had been done." The 
overwhelming current of authority supports this view. 
Brewer, J., in his concurring judgment in N. S. Co. v. T7. 
S.'^ holds that while the court had rightly decided the prior 
cases under the statute, because the contracts in all those 
cases were, in his opinion, in unreasonable restr^nt of 
trade, yet, nevertheless, the statute was not intended, and 
ahoold not be construed, to prohibit contracts in partial or 
reasonable restraint of trade. 

3. If it were not for the judgment in N. S. Co. v. TT. S." 
it might be regarded as authoritatively determined, that 
"there must be some direct and immediate effect upon 
intetstate commerce in order to come within the act'"'* 
Upon that principle all the cases, other than that of N. S. 
Co. V. V. S., can be reconciled. 

4. A direct,^ or indirect,** restraint of railway compe- 
tition in interstate commerce is within the statute, which, 
althongh a general statute, repeals pro tanto by implica- 
tion the Interstate Commerce Acts,*" which forbid unjust 
and unreasonable charges by railway carriers, which re- 
quire public notice of increases or reductions in rates, 
which forbid secret or preferential rates and which, there- 
fore, prohibit effective railway competition." 

5. A state cannot, in respect of its ownership of public 

-Matthew v. A. P. of N. T., 186 N. T. 833. 

" 183 U. 8. 367. 

"193 U. 8. 197. 

"Per Peekham, J., in Hopbiiu v. U. B., 171 V. B. 678, 602. 

" D. 8. u. T. M. F. A., IM U. B. 290; D. 8. o. J. T. A., 171 id. 606. 

■ N. 8. Co. u, TJ. a, 193 U. 8. 393. 

"Aet 4th Febnaxy, 1887, 24 Stat. 379, e. IM, sud ita mpplemeiita, 
gupra, BeetioD 49. 

" Bee the diMentdng judgment of White, J., ia VS. B. v. T. H. F. A., 166 
TJ. a 867 «t t«q. 
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lands and its msiiiteiianoe of public institatiouB, and the 
possibilities of depTeciation in the valae of such lands, 
and of increase in the cost of maintaining such instita- 
tions, by reason of the possibility of a diminution of com- 
petition between railways, sue in a federal court under 
the statute to enjoin the organization of a corporation to 
hold the majoritieB of the shares of such railways, for the 
possibility of such damage to the state is too remote and 
indirect and is not the direct actual injury contemplated 
by the statate."* 

6. A combination illegally formed in violation of tiie 
statute is not precluded from recovering the purchase 
price of goods sold by it, nor can its vendee set off the 
threefold damages under the statute, for the liability 
therefor is only enf orcible by a direct action.*" Neverthe- 
less any one sned npon a contract may set up as a 
defence that that contract is a violation of the statute, and, 
if found to be ao, that fact will constitute a good defence 
to the action.'* 

Logically, a combination of labour is as clearly subject 
to the statute as a combination of capital.'^ The labour 
unions reasonably restrain trade, when they combine to 
sell a certain minimnFn of labour for not less than a 
certain price, but they unreasonably restrain trade when, 
in order to effect their purpose, they use threats and force 
to prevent employers from securing labour not provided 
by members of the onion. In the absence of an express 
and unfulfilled contract of service, it is the legal right of 
every man to refuse to work, but it is neither the legal nor 

"ULUiewt* V. N. a Co., 194 U. 8. 4S. 

■ Connolly «. TJ. 8. P. Co., 184 U. 8. 540. 

"Bement v. N. E. Co., 186 U. B. TO, 8S. 

"/n fB DeH 64 Ped. 724, 746, 755, 158 U. 8. S64. Sae "The law o£ 
OoutracU in B«atrBint of Trade, with Special Beferenu to Tnuta," by 
OtaoTge Btoart Patterson, Eaq. 
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the moral right of any man to hinder other men from 
working. 

In each case decided under the statute the judgment of 
the conrt was based npon a constmction of the ^reement 
of combination, and npon a consideration of the possibili- 
ties of action thereunder, without any reference to that 
which the parties had done, or probably would do, there- 
under. 

The statute has been construed to forbid : 

1. An agreement by several corporations oi^anized 
under the la\ra of different states and engaged in the 
manufacture, interstate transportation, and sale of a com- 
modity, to abstain from competition as between them- 
selves within a dengnated territory, including more than 
one state.^ 

2. An agreement by members of an onincorporated 
association of manufactiirers of, and dealers in, a com- 
modity, doing business in several states not to sell to non- 
members save at a price in excess of that at which the 
members sell to each other.»» 

3. Agreem^its by competing railway corporations for 
the maintenance of uniform rates upon interstate traffic." 

4. A combination by several persons whereby a holding 
corporation is organized under tbe laws of a state to 
acquire and bold the majorities of the shares of two rail- 
ways organized nnder the laws of other states and there- 
tofore competing in interstate traffic," the ground of de- 
cision being that the common corporate ownership of the 

" A. p. ft s, Co. V. tr. s., 17B u. a 211. 

"HontAgne e. Lowry, 168 IT. B. SS. 4 

"tr. 8. V. T. M. T. A., 166 U. B. 290; Oraf, Shiraa, and Whita, J J./ " 
diaaeDfed; U. B. v. J. T. A., 171 id. 505; Gray, Sbina and Wbite, JJ., 
diaaented, snd HcEeiina, J., did not ait. 

" N. S. Oo. V. n. 8. 103 IT. 8. 107; Harlan, Brom, HeKenna, and Da^, 
JJ., eonenrred in tha judgment read by Harlan, J,, and Brewer, J., ean- 
nored in the decree, tmt did not concur in aQ tlie leasoning of Harlan, 
J.j FnJleT, 0. J., and Peekham, White, and Holmea, JJ., diaaented. 
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shares will prevent competition between those railways, 
and that the statnte forbids the formation and operation 
by whatever means of a combination which possibly may 
prevent snch competition. 

On the other himd the statute has been constnied not to 
forbid : 

1. Exdnsive licenses to manufactiire and sell under 
patents for inventions, for a patent is necessarily a 
monopoly and a patentee's protection is valueless if he 
cannot fix prices and restrain competition.'^ 

2. The organization of a corporation for the pnrdiase, 
mannfactare, and sale of a commodity throughout the 
United States and the acquisition and ownership by that 
corporation of all, save one, of the manufactories of that 
commodity in the United States,*' the ground of decision 
being, not that the case as presented was simply that of 
a combination of factories, but that the case was that of 
the vesting in one agency the ownership of, and the control 
over, theretofore separated instrumentalities of interstate 
commerce; that the possible abstention of those instra- 
mentalities from competition could only be regarded as 
incidental to the exercise of lawf nl rights of purchase, 
sale, and ownership; and that the combination, therefore, 
lacked that direct and immediate effect upon interstate 
commerce which there should be in order to bring It within 
the statute. 

3. An agreement by local seUers upon commission 
fixing their rates of commission, regulating competition as 
between themselves, forbidding purchases from non- 
members, and forbiddii^ tiie transaction of any business 
with suspended members.'* 



"U. 8. V. K C. Knight Co., 158 U. 6. 1. HuUn, J., diaMutod. 

" HopkJiu V. V. 8., 171 U. & S7B; Anderwm e. U. a, <Md. B04. Harlu, 
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In deciding upon the possible effect of the agreements 
and acts of combination in the three railway eases" and in 
holding that they restr^Qed trade because tiiey checked 
competition, the conrt made the mistake of not properly 
appreciating the essential differences wbich distingaisb 
competition between common carriers from competition 
between sellers of goods. A railway company, like all 
other common carriers, is bound to carry all freight that 
may be offered, to the extent of its facilities, at reasonable 
rates, and without nnjnst discrimination, either personal 
or local, and it is legally compellable to refond any over- 
ebarge in excess of that which shall be adjudged to be 
reasonable ; and the Interstate Commerce Act '" has made 
this rule of the common law obligatory upon all carriers 
engaged in interstate commerce. On the other hand, 
buyers of goods may lawfolly buy at the lowest price and 
sellers of goods may lawfully sell at the highest price. In 
railway rat^ it ia to the interest of the public that there 
should be uniformity, in order that all shippers may have 
equal advantages ; stability, in order that all buyers and 
sellers may correctiy estimate the cost of transportation 
as affecting market prices ; and adequacy of compensation 
to the carrier, in order that the carrier may receive that 
which, in the words of the court,'^ "the services rendered 
are reasonably worth," 

Before the enactment of the statute of 1890 the Inter- 
state Commerce Act, as amended by the Act of 2d Mu^ 

J^ dineutad in both esHs. In the flnt esM it waa held to be mi iiiiiiiat«>ial 
dTenmstaiice that the lo«&I market was aitnated parUj in one stat* and 
pvtlj in another state. In the last ease the facta differed on^ in that the 
partiw to the agreement were porehasen of property iqKin their own 

■U. a e. T. M. F. A, U. 8, v. J. T. A,, and N. a Co. v. V. B. 
"4tli FOiwvMxj, 1887, £4 Stat. S7», e. 104. 
"Snqrth tr. Amea, 160 V. S. 4«8. 
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1889," had forbidden an advance of railway rates, "ex- 
cept after ten days' pnblic notice," and had permitted 
redactions in rates only * ' after three days ' public notice. ' ' 
The Act of Iftth Febmary, 1903," passed after tbe enact- 
ment of the statate of 1890, declared it to be a misde- 
meanor for any carrier subject to the Interstate Com-' 
merce acts to fail to obey those acts. Therefore, as well 
after as before the enactment of the Anti-trust statote, any 
real competition between railways was forbidden by legis- 
lation, for as a carrier can take no bnsiness away from a 
competitor by a redaction in an open rate, of which three 
days' pnblic notice most be given, the only way to get 
bnsiness by reducing the rates is to give that redaction 
secretiy to the customer whose traffic is to be secured. The 
Anti-trust statute, as construed by the court, says that 
railway competition must be unrestrained. The Inter- 
state Commerce acts say that railways most not do those 
acts which are essential to any effective competition. 

Uncontrolled competition in transportation inevitably 
prodnces evils which the country has often experienced. 
A war of railway rates necessarily forces a diminntion of 
that liberalily of railway expenditare which ben^ts the 
manufacturer, the dealer, and the labouring man. Such a 
war may result also in the bankraptcy of weaker com- 
panies, in costiy receiverships, and reorganizations, and 
in absorption by stronger rivals. When competition is 
unrestrained the power of fixing rates is necessarily 
vested in the company which receives the goods from the 
shipper, and that power Is inevitably del^ated to irre- 
sponsible subordinates, to whom their road's need of 
business is all-important. From this it follows, tiiat not 
only do the carriers fail to receive under snch conditions 
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the advantages of adequate compensatiou, bnt also the 
shippers and the public lose the benefits of unif ormity and 
stability of rates. Uncontrolled competition, therefore, 
injures, instead of benefits, the pablie interest While 
some judges have been captivated by the supposed advan- 
tages of imrratricted competition among carriers, other 
and equally eminent judges, and as competent observers, 
have detected the f^lacy in the reasoning, and have 
pointed out the danger.^^ There are limits to legislation. 
Acts of Congress cannot control either tie laws of nature 
or the laws of trade. As the statute, judicially construed, 
forbids treaties of peace between warring lines and con- 
solidations of conflicting railway interests, some other way 
will be found, in the interest of the public, to accomplish 
the desired result 

It is difficult to reconcile liie case of N. S. Co. v. TJ. S.*^ 
with the ease of U. S. v. E. C. Knight Co." Obvioosly a 
statutory prohibition of "every" restraint of trade cannot 
be so construed as to permit mercantile, and forbid trans- 
portation, restraints of trade. In each of those cases the 
controlling fact is that there is vested in one agency the 
ownership of, and control over, instrumentalities of inter- 
state commerce, and, if there be a resultant restraint of 
trade, that result follows, not because of any agreement to 
abstain from competition, bnt only because snch absten- 
tion may possibly foUow the exercise of legal rights of 
purchase, sale and ownership.*" 

The resnlt in N. S. Co. v. U. S.** seems to be open to 
two further objections, which do not appear to be met by 

"Hare e. L. & N. E., 2 J. ft H. Ch. 80, 103; M. ft L. R. «. C. B., 66 
N. H. 100. Bee Report XTV of the :biteistKte Cotmneiee CommiMlDn. 
■ 193 U. a 197. 
-166 U. 8. 1. 

-See the view of Holmes, J., 193 V. &. 405. 
- 193 V. a 197. 
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anything in the judgment of the court, as read by Harlan, 
J., or in the concnrring judgment of Brewer, J. 

1. The act, as construed in the T. M. F. A. and J. T. A. 
oases, forbids railways to agree not to compete, but it does 
not forbid non-competition in the absence of agreement 
As well after as before the act, railways were, and are, 
bound in law to carry all passengers and freight that may 
be offered, to the extent of their facilities, at reasonable 
rates, and without unjust discrimination, either personal 
or local; and if the managers of any railway, while ob- 
serving those requirements, charge the same rates as are 
ohai^^ed by other railways under like conditions, bnt 
without entering into any agreement to that effect, they 
violate no law. If it be not unlawful for two raUway 
companies owned by different shareholders to abstain 
from competition, it cannot be unlawful for two railway 
companies owned by one body of shareholders to similarly 
abstain. The fact of common ownership, therefore, is not 
in itself a restraint of trade, nor does it give rise to a 
presumption tbat any restraint of trade will be committed. 
How can it then be unlawful to organize a holding com- 
pany to acquire the shares of two operating companies? 

If it be said that the organization of the holding cor- 
poration is only a means to the end of so unifying the 
management of the operating companies as to prevent any 
possibility of competition as between those companies and 
that the organization is therefore a fraud upon the statute, 
the answer is that which the court, speaking by Mr. Justice 
Hunt, gave*" in a case where the question was as to the 
validity of that which was alleged to be a device to avoid 
the payment of a stamp duty; for in that case the court 
said "if the device is carried out by the means of legal 
forms, it is subject to no legal censure." 

•U. a V. lihajn, 17 WaU. OM. 
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2. In the case, there is neither contract, combination, 
nor conspiracy between the operating companies, but there 
is an oi^anization of a holding company by shareholders 
of the operating companies, and, by force of that organiza- 
tion, the holding company becomes the majority share- 
holder of both operating companies. While the rights of 
the shareholders of a corporation entitle them to elect its 
directors, and to participate in net profits, when declared, 
and, upon dissolation, in net assets, those rights, neverthe- 
less, do not give any power of direct corporate manage- 
ment. A corporation is a legal entity distingnishable 
from the body of its shareholders. It can act only by its 
officers and agents, and its shareholders are neither its 
officers nor agents. An agreement signed by every share- 
holder will not bind the corporation. If an express agree- 
ment of shareholders of the operating companies be not 
effective, how can effect be given to a sale and transfer 
of shares as legal evidence of presumptive corporate 
action t 

Telegraphs. 

54. Congress has anthorized ** any telegraph company 
organized under the laws of any state "to construct, main- 
tain, and operate lines of telegraph through and over any 
portion of the public domain of the United States, over 
and along any of the military or post roads*' of the 
United States which have been or may hereafter be de- 
clared such by act of Congress, and over, under, or 
across, the navigable streams or waters of the United 
States" upon certain conditions, including priority to 
government messages, a- reservation of the privilege of 



«Aet of 24th Jul?, 1866, 14 Btat. SSI; Ber. Stat 6268, «tn. 
'Gongren, by Act of 8th Jnne, 1ST2, e. 885, 17 Btat 808; Ber. Btat 
3964, deelwed all nilwaf Un«« in the tTnited Btat«a to be port roada. 
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purchase by the govenuaent, and the written acceptance 
by the company of the restrictions and obligation of the 
act*" Under this le^lation it has been decided that a 
state may require telegraph companies to receive on pay- 
ment of their charges messages to be transmitted to points 
in other states, and to deliver messages with dne dili- 
gence/" A state may require a tel^rapb company doing 
Interstate basiness to pay to the mnnicipality a rental for 
the ose of public highways by its poles." A state may 
tax the property owned by a telegraph company within the 
state."^ A state may require from a telegraph company 
payment of a license tax on bnsineas done within the state 
by the company, thongh it also carries on an interstate 
business." 

A state may not, as against the privil^es conferred by 
the United States," vest an exclusive monopoly in one 
telegraph company."* A state may not tax messages sent 
to points without the state, nor messages sent by officers 
of the United States on public business."'* A state may 
not, as affecting delivery in other states of messages 
from points within the state, require delivery by special 
messei^ers."' A state may not require a license for the 

* Thia ftet does not appl^ to telephone compimieB: Bidunond «. 8. B. T. 
Co, 174 U. 8. TflL 

•W. U. T. Co. V. Jame^ MB U. S. 660. 

"St Lonia v. W. IT. T. Co., 148 U. 8. 92; P. T. C. Co. v. BiUtiinore, 156 
id SIO. See also W. U. T. Co. v. New Hope, 187 id. 410; bat ef. 
A. ft P. T. Co. V. Fhilaaelphia, 190 id. 160; P. T. 0. Co. v. Now Hope, 
192 id. 5G; P. T. C. Co. v. T^lor, ibid. 64. 

" Manaehiuetta v. W. U. T. Co., 141 U. 8. 40; P. T. Co. v. Adama, US 
ia. 686; W. U. T. Co. e. Taggart, 163 id. 1; W. TT. T. Go. v. Hinonri, 
1»0 id. 412. 

"Batteruuui v. W. U. T. Co., 127 U. 8. 411; P. T. C Co. e. (9urleatoii, 
1E8 id. 692. 

■* Bev. Stat, sec 5263, etc. 

-P. T. Co. V. W. V. T. Co., 96 TJ. a 1. 

■W. U. T. Co. V. TeiBS, 105 U. S. 4«0. 

" W. IT. T. Co. V. Pendleton, 122 TJ. 8. 847. 
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privil^e of doing interBtate boBinees."' A state may not 
prohibit, imtil all state taxes have been paid by it, tbe 
doing of business by a corporation which has accepted the 
privileges granted by the act of Congress." 

Oommene with the Indian tribes. 

55. The Indian tribes are not foreign bnt domestic 
and dependent nations ; their relation to the United States 
resembles that of a ward to his gnardian; and they are 
completely under the sovereignty and dominion of the 
United States. They, therefore, cannot sue in the courts 
of the United States as foreign states." The regolation 
of the relation between the several states and the Indian 
tribes is exclnsively vested in the United States, and state 
laws cannot operate within an Indian reservation.'" 
Congress, nnder the power to regnlate commerce with the 
Indian tribes, may grant to a railroad corporation a right 
of way through their lands." It may also forbid the 
sale of spirituous liquors to ajl persons belonging to 
Indian tribes within the territoml limits of a state, even 
oatside the bounds of an Indian reservation,'* and it is 
competent for the United States, in the exercise of the 
treaty-making power, to stipulate in a treaty with an 
Indian tribe, that the introduction and sale of spirituous 
liquors shall be prohibited within certain territories ceded 
by the tribe to the United States, and such stipulation 
operates propria vigore, and is binding though tbe ceded 

" Ldonp o. Port of HobUe, 127 V. S. 840 (oTemiUng Osbome t>. Mobile, 
le WaU. 479) ; W. U. T. Go. v. Alabama, 132 U. a 472. 

"W. TT. T. Co. v. HaaaadtoMtla, 12S V. & GSO. 

"C3ieTokee Nation v. Q«oTpa, B Pet 1; Worc«Bt«r v. Oeorgia, 6 id. 
SIS; Cherokee Nation o. a E. S^., 185 V. B. 641. 

■Worewrter v. Georgia, 6 Pet 615. 

" Cherokee Nation v. a E. "Rj., 135 U. a 041. 

"V. a V. Hollidaj; TT. 8. o. Haaa, 3 WalL 407. 
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territory be within the limits of an organized comity of 
one of the United States." 

"IT. B.V. Fortj-three Q&Uona of WhiBke?, 9S U. B. 188. As to the tonn 
"Indian conntrf," see Ex parte Crow Dog, 109 U. 8. 556; It. S. v. La 
Bri^ 121 id 878. The aiibj«et of tho exereiae bjr the itatM of Uiair 
powMi of taxation, and of polieo r^^nlation, aa alfeetiiig eommere^ it 
mors folly treated in other ehaptara of tliii liook. 
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The prohibition affecta only state laws. 

56. Section 10 of Article I of the Constitution declares 
that* 'no state shall . . . pass any . . . law impairing the 
obligation of contracts." This prohibition does not in 
terms affect the exercise of legislative power by the gov- 
ernment of the United States, and not only is there not in 
the Constitotion any similar prohibition with regard to 
the United States, but by the grant of power to Congress, 
"to establish . . . muform laws on the subject of bank- 
ruptcies throughout the United States,"* authority is ez- 

' Article I, Seetioii 0. 
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pressly conferred to impair the obligation of contracts 
between debtors and creditors ; ^ and nnder the doctrine of 
the implied powers, as constraed by the coart, Congress 
may impair the obligation of contracts by anthorizing the 
issue of notes which shall be a legal tender in satiaf action 
of antecedently contracted debts.' The constitutionBl 
prohibition is likewise inoperative with regard to the acts 
of any political organization which at the time of the 
adoption of the act in question is not one of the United 
States ; tims, the Constitntion having, nnder the resolution 
of the Convention of 1787 and the Act of Congress of 
February, 17^, gone into effect on the first Wednesday 
of March, 1789, a statute enacted by the state of Vii^inia 
in 1788 was not affected by the constitutional prohibition.* 
So, also, a statute enacted by the republic of Texas before 
its admission into the United States as the state of Texas 
could not be held to be void for repugnancy to this daose 
of the Constitution." 

The term "law" defined. 

57. The prohibition of the passage by a state of any 
"law impairing the obligation of contracts,** would, if 
strictiy construed, include under the word "law" only 
statutes enacted by state legislatures, but it has been 
determined that the word ' ' law ' ' comprehends, in addition 
to acts of legislation, state constitutions and constitutionat 
amendments ; * judicial decisions of state courts of last 

'StnrgM V. Ciowninahield, 4 Wbaat 122, 191. Sea also HanoTor N&t 
Bank v. H07SM, ISe U. S. 181, 188; 30 Stat. 644, o. 541; 82 6i*L 797, e. 487. 

'Supra, Oa,p. U. 

* Owinga v. Speed, 6 Wheat. 420. 

■League «. De Young, 11 How. 18S, SOS. See tiao Scott v. Jonet, B 
How. 848, 378. 

*B. Co. V. Ueanre, 10 WalL Sll; White v. Hart, 18 id. 846; Qmm v. 
Banr, 18 id. 610; Coimtj of Uonltrie v. Boddn^iam T. C. 8. Baalc, 
92 17. a 631; Edwards v. Kearzej, 90 id. fi9S; Keith v. Clark, 97 id. 4li4; 
N. O. G. Oo. «. li. Ii. Co., 116 id. SCO; Fiak v. Jeffenon Police J1117, 
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resort, rendered snbseqnently to the making of tiie con- 
tract in qnestion, and antecedently to the snit in which the 
conrt determines the invalidity of the contract, and alter- 
ing by construction the constitntion and statutes of the 
state in force when the contract was made; ^ and, in gen- 
eral, any act or order, from whatever sonrce emanating, 
to which a state, by its enforcement thereof, gives the 
force of a law ; as, for instance, a by-law or ordinance of a 
mnnicipal corporation,^ or a statnte enacted by the con- 
gress of the Confederacy, and enforced during the war 
of the rebellion by a court of a state within the insurgent 
lines." Obvionsly the law, which is alleged to have im- 
paired the obligation of the contract must have been 
enacted snbseqnently to the making of the contract, for a 
law enacted antecedentiy to the making of the contract 
can be said to have entered into, and become part of, the 
contract" The judgment of the state court in the cause, 

116 id. 131; StivnpoTt V. Cole, 129 id. 86; Bier v. M«G«bM, 14S id. 
137; Hanlord v. DtMet, 108 id. 278; H^ fc T. a By. v. Texas, 170 id. 2i8. 

'a«lpcke V. Dubuque, 1 Wall. 176; Havemeyer v. Iowa Coimtj, 3 
id. 894; Chicago V. Etheldou, 9 Id. 00; The Qty e. Lamaon, ibid. 177; 
Oleott V. The SnpeniMin, IB id. S7S; Doaglaaa t>. Conntr of Pike, 101 
IT. B. 677; County of Balls v. Dooglass, 105 id. 728; Pleasant Town- 
ship V. A. L. L Co., 18S ill 67; Loeb t>. Columbia Township TrnateM, 
179 id. 472, 492; Willcea County «. Color, IBO id. 506. Thia doctrine 
was lint SDggeated by Taaaj, 0. J., who said, in O. L. I. & T. Co. «. Debolt, 
16 How. 432: "The aoimd and true nile is, that if the oontraet wbeu mftde 
was valid by the lawa of the state, as then «apotuided by all the departmenta 
of its goTemment and administered in its eonrts of justice, its validi^ 
and obligation cannot be impaired by any subseqaent act of the legisUtore 
of tits stats or decision of its eourta, altcsing the eonstrnetion of the law; " 
»ai in Ofdpeke «. Dubuque, 1 WalL 206, Bwayne, J., quoted the dictum of 
Taney, C J., and deelared it to be "the law of this court." 

• WaUa Walla «. W. W. W. Co., 172 U.S. 1; St P. G. L. Co.*. St Paul, 
181 id. 142; Detroit v. D. a S. B.. 184 id. 368. 

'WiUiaois V. Bruffy, »6 TT. & 176; Ford v. Snrget, 97 id. 594; Stevens 
«. Griffith, 111 id. 48. 

"L. W. Co. V. Eaaton, 121 TT. S. 388, 391; Denny v. Bennett, 128 id. 
489; Lake Count? v. Bolllna, 130 id. 662; Pleasant Township v. A. Ii. I. 
Co., 188 id. 67; Brown v. Smart, 14S id. 4S4; Bier «. UcOehee, 148 
10 
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determining the particiilaT contract to be invalid, cannot 
he said to be a law impairing the obligation of the con- 
tract, for otherwise the federal court of last resort would 
be called npon to "re-examine the judgments of the state 
courts in every case involving the enforcement of con- 
tracts." As Harlan, J., said, in L. W. Co. v. Easton," 
"The state conrt may erroneously determine questions 
arising under a contract, which constitute the basis of the 
suit before it; it may hold a contract to be void, which, 
in onr opinion, is valid; it may adjudge a contract to be 
valid, which, in our opinion, is void; or its interpretation 
of the contract may, in our opinion, be radically wrong; 
bnt, in neither of such cases, would the judgment be re- 
viewable by this court under the danse of the Constitution 
protecting the obligation of contracts against impairment 
by state legislation, and under the existing statutes defin- 
ing and regulating its jurisdiction, unless that judgment 
in terms, or by its necessary operation, gives effect to some 
provision of the state constitution, or some legislative 
enactment of the state, which is claimed by the unsuccess- 
ful party to impair the obligation of the particular 
contract iu question."^* It must, therefore, appear in 

id. 1S7; F. L Co. v. Teimaeme, 161 id. 193; Q. * a I. B. v. Hnrea, 
18S id. flfl; Piime7 v. Nelaoa, ibid. 144; D. Q. Co. v. TJ. a G. Co., 187 
id. 611; O. W. Co. v. Oshkosh, 187 id. 487; Blaekatone v. HiOer, IBS id. 
189. Bm also C, M. A St. P. Sj. v. Solan, 169 id. 133; K. W. Co. v. 
Knoxrille, 189 id. 4S4. 

" lai TJ. a 888, 892. 

"See also B. Co. V. Book, 4 WeOL 177, 181; B. Co. v. Ueaore, 10 id. 
Sll, SIS; Knox v. Ezehange Bonk, 12 id. 879, 883; DelnUB v. Ina. Co., 
14 id. 661, 66S; UniTenil? v. People, W IT. a 809, 319; C. K L Co. v. 
Needleg, 113 id. S74; N. O. W. W. v. L. a Co., 12S id. 18; Kieiger 
V. Shelby B., ibid. 39; H. Bridge Co. v. Henderson a^, 141 id. 679; 
SL P., H. * U. Ify. V. Todd Connt?, 142 id. 282; UiflMxni v. Hazria, 
144 id. 210; Wood v. Brady, ISO >d. 18; C. L. Co. «. Laidle^, 1S9 id. 
103; Honford v. Daviee, 163 id. 273; Tomer v. Wilkes County Comrs., 
173 id. 461; Wilkes Connty v. Coler, 180 id. S06; G. ft S. L B. v. Hewes, 
183 id. 66; N. O. W. Co. «. Lomeians, 18S id. 336; K. U. B. A L. 
AaoL t>. Brohan, 198 id. 636. 
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any cause in which it is sought to reverse in the Supreme 
Court of the United States, a decree or judgment of a 
state court for contravention of the constitutional pro- 
hibition of the impairment of contracts, that in the par- 
ticular case the state court enforced to the prejudice of 
the pluntiff in error some act of state, either In the form 
of a state constitution, or an act of the state legislature, 
or a judgment of a court in another case, or an act of an 
extrinsic authority to which the state by its adoption 
thereof gave the force of law, and that the act of state, 
whatever its form, was, as affecting the contract, put into 
operation subsequently to tiie making of the con- 
tract. 

Jndgments of state courtB not conclusiTe either as to the 
non-eziBtence or non-impairment of contracts. 

58. In questions under this clause of the Constitution 
the courts of the United States do not accept as con- 
clusive upon them the judgment of the state court either 
as to the non-existence of contracts or as to their non- 
impairment,'' for, if the decision of the state court were 
to be accepted without inquiry or examination, the consti- 
tutional prohibition would be nugatory. 

"Bt&te Bank v. Enopp, 16 How. 369; O. L. I. ft T. Co. «. Debolt, 
ibid, 416; Joffenon Braueh Bank «. SkeUj, 1 BL 486; Bridge PiajaitiUn 
V. Hoboken Co., 1 Wall 116; DeHmaa «. Ina. Co., 14 id. Ml; Wri^t 
«. Nagle, 101 U. 8. 791; WiUiama v. Loniciaiia, lOS id. 637; L. A N. B. 
V. FftlnM, 109 id. 244; Pleaaaut TownaUp v. A. I« I. Co., 138 id. AT; 
Blyan v. Board of Edaeatioii, 161 id. 639; U. A O. B, v. TenneaHe, 153 
id. 486; Shelbj Countr v. Union A Planters' Bank, 161 id. 140; Woodrofl 
c. HiMiKippi, 162 id. 291; Dooglaa e. Kentaekjr, 168 id. 488; C, B. A Q. 

B. V. NebrsakB, 170 id. G7; UcGollovgb v. Virginia, 172 id. 102; WaUi 
V. C, H. V. A A. B., 176 id. 469; L 0. B. v. Chicago, ibid. 646; H. A T. 

C. B. «. Tezsa, 177 id. 66; Steama v. Hinnwota, 179 id. 223; Boud 
of Liqnidatioii v. Lonisiaiia, ibid. 622; F. W. Co. o. Freeport Git7, ISO id. 
687; Bt. P. a. li. Co. c. St. Paul, 181 id. 142; Wiiaon «. Standefer, 184 id. 
399 ; ef. Wagonner v. FUck, 188 id. 69S. 
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The obligatioit of a contract deflned. 

59. l^e obligation of a contract ia the duty of per- 
formance which the law imposes on one, or other, or 
both, of the parties to the contract.** Ab Marshall, C. J., 
said in the case cited, "Any law whidi releases a part 
of this obligation must in the literal sense of the word 
impair it" The application of the constitational prohi- 
bition is not dependent on the extent of the impairment of 
vested rights.^" 

Legialation as to remedies. 

60. A state may, without impairment of the obligation 
of a contract, regulate, or even limit, the remedies for 
the enforcement of that contract, provided that it does 
not take away all remedies therefor, and that it leaves in 
force a snbfltantial remedy.** Thus a state may, in the 
case of a corporation whose charter requires that service 
of process on the corporation shall be made only at its 
principal ofBce, provide by subsequent legislation that such 
process may be served on any officer, clerk, or agent of 
the corporation." A state may abolish imprisonment for 

" Bturgea v. Grviniiiiriiidd, 4 Wheat 107. Bee aloo Bedford v. E. B. * 
L. Amu., 181 U. B. 227, 241. 

" Oreen v. Biddle, 8 Whe&t 1. Bnt where & charter Rnthorizing the eon- 
•oUdation of railwBTe me modified b; & statute pnihibitiiig the eonaolidar 
tioa of competing ro&ds before andt eonsolidatioii bod been Attempted, the 
eonrt sud: "Where the charter anthorisea the company in sweeping terms 
to do eertatn Odnga which are nimefewnry to the main object of the gran^ 
and not directly and immediately within the eontenqdation of the partiM 
thereto, the power eo conferred, ao long ae it is unexecuted, is within the 
control of the legislature and ma; be treated as a license, and ma; be 
reroked, if a poesiblc exercise of such power is found to eonfliet with 
the intoreeta of t^e public." "We cannot Tec<^niae a vested ri^t to do 
amaaifMt wrong:" Fearsall c O. N. :i^., 1«1 U. S. OM, 673, 675. See also 
A. Bj. «. New York, 176 id. 83C, 845. 

"And it m^, of course grant an additional remedj: N. O. C. A L. B. 
V. New Otlaans, 167 U. 8. 219; Wagonner t>. Flack, 188 M. 595. Sea 
also Wilaon «. Standefer, 184 id. 3M. 

"B. Co. c. Hecht, 05 U. 8. 168; a M. L. L Co. «. apraOej, 172 id. 002. 
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debt as a remedy for breach of contract ; ** it may validate 
technically defective mortgages,'* or conveyances by 
femes covert;" it may by statute grant new trials and 
create new tribmials to set aside grants or reverse judg- 
ments alleged to be fraudulent ; '' it may provide speedy 
and equitable methods for determining the title to lauds 
under patents granted by the state;" it may anfliorize 
at the request of all parties in interest the discharge of 
testamentary tmstees of real estate ; *' it may diange the 
rate of interest to be paid to the purchaser in the ease of 
the redemption of mortgaged premises sold under fore- 
closure ; ** it may repeal usury laws which unrepealed 
would have avoided the contract; '" it may prescribe a 
scheme for the reorganization of an embarrassed corpor- 
ation and provide that creditors who have notice of, and 
do not dissent from, the scheme shall be bound thereby; " 
it may reduce the limitation of time for bringing suit 
provided that a reasonable limit elapses after the enact- 
ment before the limitation bars a suit upon existing con- 
tracts ; ^ it may require registration as a prerequisite to 
tiie legal enforcement of existing mortgages, provided 
that a reasonable period be allowed before tbe law goes 
into effect ; '* it may require holders of tax sale certifieates 
to give notice to the occupant of the land, if any there be, 

xMaaoa v. Hbile, 12 Wheat. 370; Penuiman'd Case, 103 V. 8. 714. 

» Gross V. V, S. Htge. Co., 108 U. 8. 47T. 

"BandaU v. Eralgar, 23 Wall. 137. 

"Leagae t>. De Toong, 11 How. 18S. 

" Jaeksoa v. Lunpbire, 3 Pet. 280. 

"Winianaoii v. Snjdaiu, fl WaD. 723. 

"C H. L. L Co. V. CodutiBD, lOS TJ. S. 51; Hooker «. Bmr, 194 id. 416. 

" Ewen V. DaggB, 108 IT. 8. 143. 

-Gilflllaa tr. V. 0. Co, 109 U. 8. 401. 

"Terry v. Anderson, 06 U. 8. 628; Barrett ti. Holmes, 102 U. 651; 
Koahkonoug ti. Bnrtou, 104 id 668; In re Brown, 18S id. 701; Wheeler 
«. Jaekaon, 187 id. 246. Bee also Wilson v. Iseminger, 18B id. CS; 
O. W. Co. V. Oilikoah, 187 id. 437. 

■■ Vanee v. Vance, 108 U. 8. 614. 
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before taking a tax deed ; *" it may require r^stration 
with mimicipal officials of judgments against a mmiici- 
pality;*" it may provide that a city shall not be sued 
until the claim has been presented to the city conncil and 
disallowed by it, and Uiat, thereupon, an appeal to ooxirt, 
if made, shall be made within a limited time;" it may 
free shareholders of a corporation from individnal liabil- 
ity for debts of the corporation to an amount greater than 
their shares, for such legislation does not impair the direct 
liability of the corporation;'* it may, after a state bank 
has obtained judgment against a party, anthorize that 
party to set off against the judgment drcnlating notes 
of the bank procured by him after the entry of the judg- 
ment; " it may, after judgment has been obtained, rednoe 
the rate of interest thereafter to accrue on that judg- 
ment ; '* and, a disseised tenant for years being entitied to 
sue on the landlord's covenant for quiet possession and 
also on a statutory remedy for forcible entry and detainer, 
the state may take away the statutory remedy, provided 
that the action on the covenant be left unimpaired." A 
state, having issued bonds, and having by a subsequmt 
statute provided for the funding of those bonds on certain 
terms at a reduced rate of interest, may, by a later statute, 
prohibit the fimding of a specified class of those bonds 
until by judicial decree their validity shall have been 
determined, for the original remedy of the bondholder is 
not thereby impaired." So also, a state, which has con- 
tracted to receive its taxes in the notes of a certain banl^ 

" Cortii V, Whitner, IS WalL S8. 

"Lonisiaiw V. New Orleaiu, 102 U. B. 203. 

"0. W. Co. «. OdkkDflh, 187 U. S. 487. 

"OchUtTM V. B. Co., 21 Wall. 84». 

"Blount V. mndl«r, 8G TJ. 8. 178. 

"Iforlar V. li. a ft H. B. B7., 146 n. S. 162. 

"Drdunan v. Stiila, 8 WaU. S95. 

-Guarantee Co. v. Boaid of Liquidation, lOS TT, S. 622. 

u,g,t,.,.d.i. Google 
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may, by statute, provide that the only remedy for tax- 
payer whose tender of snch notes may be refused shall 
be to pay in legal money and withia a time limited to 
bring snit against the tax collector, judgment against 
whom shall be a preferred claim against the state.'^ So 
also where the laws of a state permit coupons of state 
bonds to be received in payment of state taxes, provided 
that in case of the refusal of snc^ conpons when tendered 
the holder thereof might enforce his rights under the 
contract by suing out an alternative mandamus against 
the officer refusing the coupons, and if judgment should 
be rendered in favour of the holder of the coupons that 
he could then have forthwith a peremptory writ of 
mandamus for the recovery of damages and costs, the 
obligation of the contract was not impaired by a subse- 
quent statute which required, in case of the refusal of the 
tender of the coupons, a payment of the state taxes in 
lawful money, and a lodging of ttie coupons in a state 
court of competent jurisdiction, and the subsequent fram- 
ing of an issue to determine whether or not the coupons 
were genuine and legally receivable for taxes, with a right 
of appeal to the state court of last resort." 

On the other hand, a state, in acting upon the remedy, 
cannot take away all, or a substantial part, of the power 
for fte enforcement of a contraci It, therefore, cannot 
forbid its courts to entertain jurisdiction of a suit to 
enforce, or obtain damages for the breach of, a class of 
contracts legally valid when made;'* nor can a state 
forbid its courts, after the abolition of slavery, to take 
jurisdiction of actions upon contracts made before that 
abolition and the consideration for which was the price 



« «. Bneed, 98 V. 8. 90. 
" Aatoni «. OtMobow, 107 V. B. 760; Moore v. Onoiliov, 114 U. 888. 
** V» Hafiun v. QoiiMj, 4 WalL S52. 
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of slaves;** nor could a state, after the restoration of 
peace, declare void a contract made between its mtizens 
during the war of the rebellion stipulatuig for payment 
in confederate notes j " nor can a state, after the making 
of a contract, change to the prejudice of either party the 
measure of damages for its breach ; " nor can a state, by 
subsequent legislation, impose as a condition precedent 
to the legal enforcement of a contractual right, that he 
who seeks to enforce that right shall prove an exbrinsic 
and independent fact that has no necessary connection 
with the right to be enforced, as, for instance, that he 
never bore arms in support of, or never aided, the re- 
bellion against the United States ; *' or that he has paid 
certain taxes ; nor can it permit the defendant to set off 
damages not caused by the plaintiff, as, for instance, the 
defendant's loss of property resulting from the war of 
the rebellion ; ** nor can a state, after a judgment has been 
enrolled, materially increase the debtor's exemption;*' 
nor can a state after the making of a mortgage enlarge 
the period of time allowed for the redemption after fore- 
closure ; *' nor forbid a sale in foreclosure at which less 
than two-thirds of the value of the mortgaged premises 
as fixed by appraisement shall be realized;*^ nor take 
away the right to compound interest, if given by the law 
existing at the time of the making of the contract; *" nor 

"Wliite e. Eart, 18 WalL (M. 

" Debnaa v. Insoraiioe Co., 14 W»1L 661. 

-EffingoT V. Kenn^, 115 V. 8. 066; W. & W. B. v. King, 91 id. S. 

"Pierce v. Carskadon, 16 WaU. 234. 

••Walkw V. Wbit«bead, 16 WalL 814. 

"Qnnn «. Bany, IB WalL 610. 

- BornitE v. Bererly, 163 U. 8. 118. See olao BnUU^ v. Ligbteap, 19S UL 
1; of. Hooker v. Bmr, 1»4 id. 41E. 

"Bronson v. Kiiigie, 1 How. 311; McCraekeu v. Hayward, 2 iX 608; 
Qantlf e. Swing, 3 id. 707. 

"EfMhkonong «. Bnttoo, 104 U. a 668; of. Morl^ v. L. B. Jb U. a Vj., 
146 M. 162. 
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repeal a statute in force at the time of maMng the contract 
which renders the stock of a shareholder liable for the 
debts of the corporation; *■ nor materially change flie 
roles of evidence which were in existence when the con- 
tract was made."" 

The term "contracts" defined. 

61. The term "contracts," as nsed in the oonstitational 
prohibition, includes both ezecntory and executed con- 
tracts,"" comprehending, within the former class, promis- 
sory notes and bills of exchange," corporate bon^to," 

* HawthoriM v. Calef , 2 WaJL 10. 

" Bi7>ui «. Tirginia, 136 U. B. 685. 

""Contnet" ii, as Field, J., nud in LonisUna v. Mayor of New Orlunt, 
109 U. B. 295, 288, "ii«ad in the Coiutitution in iti oidtnur mum M 
Wtgniljing tiie agreement of two or more minda for eonaideration pio- 
eeedjng from one to the other to do or not to do eertain acta." In Storgea 
e. Crowninaliield, i Wheat. 12e, 197, MarBhall, G. J., aaid: "A eontiMt ia 
an agreement in which a part?' nndertakee to do or not to do a partimlar 
tiling." Uarahall, C. J., aaid, in Fletcher v. Peck, 6 Cr. 87, 136: "A con- 
traet ia a oompaet between two or more partiea, and la either ezecntorj or 
exeeuled. An exeentory contract ia one in which a party binds himself to 
do, or not to do, a partieolar thing. ... A contract azecntad ia one in 
whidi the object of contract ia performed, and this, bsjb Blackstone, differa 
in nothing from a grant. . . . Since then, in fact, a grant ia a contract 
(oecnted, the obligation of which still eontinnee, and eince the ConatitntioB 
mea the general term 'contraeta,' witboat diatingniBhing between those 
irtilah are execatorj and those wbieh are ezeedted, it most be eouotroed 
to comprehend liie latt«r as well as tiie former." In Dartauonth College 
V. Woodward, 4 Wheat. 629, Uarahall, C. J., said: "The provision of the 
Conatitntion nsrer has been nnderstood to embrace other contracts than 
thoae iritich respect property or aome object of Taloe and confer ri^ta 
whidi JDAJ be asserted in a court of jnstise." Daniel, J., said, in Bntler 
e. PannsyWania, 10 How. M2, 416: "The contraeta designed to be pn>- 
teeted . . . are contraeta by whidi perfect, certain, definite, fixed, private 
righta of proper^ are TCatad." 

"Stnrgas v. Oowniuahield, 4 Wheat. 122; McMillan v. HoNeill, ibid. 
209; Farmara t Mechanics' Bank v. Smith, 6 id. 181; Ogden v. Saonders, 
12 id. 218; Boyle v. Zacharie, 6 Pet 635; Suydam v. Broadnax, 14 idi 
«7; Cook t>. Moffat, 6 How. 295; Baldwin «. Hale, 1 WalL 223. 

~ State Tax on Foreign-held Bonds Case, 15 WalL 300. 
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municipal bonds,^* and mmiicipal contracts for the pay- 
ment of the salaries of their employes '" and, g^ierally, all 
legally enforcible contracts to do, or not to do, any par- 
ticular act; and, within the latter class, grants and judg- 
ments founded upon contracts,"" but not judgments 
founded upon torts ; "^ nor is marriage a contract which 
may not be impaired by divorce legislation."^ 

There can be no impairment of the obligation of a 
contract which has not been legally made."' Thus a vote 
of the majority of the qualified voters of a county at an 
election held under a statute incorporating a railway and 
authorizing an issue of the bonds of the county in pay- 
ment for the stock of the railway, if the qualified voters 
so decide it, does not constitute a contract whose obliga- 
tion would be impaired by an amendment of the state 

**Goan^ of Hoaltrle v. Bockinghwn T. C. B. Bank, 92 U. B. 631; Mobil* 
«. WatMii, 116 Ml. 289. Bnt we HeriwBther v. Qarrett, 102 id. 172. 

» Flak V. Jefreraon Police Jury, lie U. S. 131. 

"Bloimt V. Windier, ^6 V- &■ ITS; Hemphia v. TJ. 8., »7 id. 293; Wollt 
V. New Orleuia, lOS O. 358; Loni^aiift «. Filabni?, IOC id. 278; Balls 
Cowit7 Court v. U. B., ibid. 7S3; Nelaon «. 8t Uartiii'a Pariah, 111 id. 
716; Hobila v. Wataon, 116 id. 28&; of. Uork? «. L. S. & U. a By., IM 
id. 168. 

" Lonisiaii» v. New Orleans, 109 U. S. 2SS; fVeelaiid v. Williams, 181 
id. 40fi. 

*• Hont v. Hunt, 131 U. & elxv; UaTnard t>. Hill, 12S id. 190. 

"Aspinwall v. DaTieaa Conntj, 22 How. 364; Morgan v. Loniaiana, 9S 
U. S. 217; Wadaworth e. Saperviaora, 102 id. £34; Norton v. Board of 
Comra. of foownsrille, 129 id. 479; Lake Coimty v. Bollina, ISO id. 
662; Lake Conntj v. Oraliain, ifrid. 674; Campbell v. Wade, 182 id. 34; 
Pleaaant Townahip v. A. K L Co., 18S id. 67; New Orleans v. N. O. W. 
W., 142 id. 79; H. O. L. Co. «. Hanulton Ci^, 146 id. 2S8; L C. S. e. 
Hlinoia, ibid. 387; Bier v. HoOehee, 148 id. 137; dtizena' B. ft L. Aaaiu, 
V. Peny Gonn^, 1G6 id. 692; Woodruif v. UissiMippi, 162 id. 291; 
C. M. L. L Co. V. Spratler, 172 id. 602; Loa Angelea v. L. A. W. Co., 177 
id. G58; Weber v. Bogan, 188 id. 10; Zane v. Hanulton County, 180 
Id. 370; U. B. V. City of New York, 198 id. 416; ef. C, M. Jb St. P. 
By. ti. Solan, 169 id. 133; Onnniaon Goontj Gomia. t>. Bollina, ITS id: 
25S; H. * T. C. B. o. Texas, 177 id. 66; Waits v. Santa Cma, 184 id. 
302; Tolare Irr. Diat v. Shepaid, IBS idL 1. 
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coBstitntion," or by a repeal of the statute,'^ before the 
subscription be made or the bonds issued. So, also, bonds 
which are frandnlently pnt into circolation by a state 
treasurer after they have been declared void by the state 
constitntion cannot impose any liability upon the state/' 
And a contract which is void because ite execution is 
beyond the powers of the mnnicipality ■• or county " at- 
tempting its execution cannot irrevocably bind the munici- 
pality or comity. Moreover a state cannot enter into an 
irrepealable contract by a conveyance of property in dis- 
regard of a public trust under which it is bound to hold 
and manage that property, as in the case of a conveyance 
of soil under navigable waters.^^ On the same principle, 
a state statute which is void by reason of repugnancy to 
the Constitution of the United States cannot constitute a 
contract of exemption from state taxation-, as, for instance, 
a statute imposing taxation on national banks to an extent 
not permitted by the National Banking Act, and, tiiere- 
fore, a subsequent state statute imposing on national 
banks a taxation which, though a heavier burden than that 
imposed by the earlier statute, is yet within the limits 

"Aapinfrall «. DAvieM Conntj, 2i How. S64. 

'WadBworOt v. Saperriaon, 102 U. S. S31; of. CunpbeU v. Wad«, 1S2 
•d. Si. 

' Bl«r V. Uoa«h«e, 148 U. & 187. 

■* Norton e. Board of Comra. of BrownvTlUe, 120 U. B. 479; Flaaiut 
TowiMlup o. A. L. L Co., 138 id. 67. 

**L&ke Coontj v. BoUina, 130 IT. 8. 602; Lake Conntj v. Qraliaiii, ibid. 
074; Zane v, HamUton Conn^, 180 id. 870; of. Goniuaon Conntj Comra. 
V. BoUina, 17S id. 2SS; H. ft T. C. B. v. Tezao, 177 id: W. 

* L C. B. v. Blinoia, 140 U. S. 367, 4S0. Two jostieM took no port in 
tiM dadsion and three jnitiiies dissented. See aloo L C X. v. IlUnoia, 184 
id. 77; H. T. Co. c. Uobile, 167 id. 479. In PauaaU v. Q. N. Bj., 
161 id. 046, wbore n charter aathorMng the eonaolidntion of nOtnja 
WH modified bj a atatiita prohibiting the eonaolidation of competing roada, 
before anj eneh eonaolidation had been attempted, the court aaid: "We 
eannot reeognite a veated right to do a manifest wrong." And aee L. A 
N. B. V. Kentack;, 183 id. 603, SIS. 
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permitted by the National Bankiiig Act, does not impair 
the obligation of any contract" On the same principle, 
a statatory exemption from state taxation, if granted in 
violation of the conatitation of the state, does not bind the 
state as a contract'^ 

State insolTmt laws. 

62. There was, for some time, a controversy as to the 
e£fect of the constitntional prohibition npon state in- 
solvent laws. In Stnrges v. Crowninshield,'* the action 
being brought in a federal conrt within tbe state of Massa- 
chusetts, and the plaintiff being a citizen of Massachusetts, 
and the defendant a citizen of New York, it was held Uiat 
a discharge tmder an insolvent law of New York, enacted 
subsequently to the making wlQiin that state of a contract 
to be performed within Gie state, was void as an impair- 
ment of the obligation of that contract In McMillan v. 
McNeill," the action being brought in a court of the state 
of Louisiana, the plaintiff and defendant both being citi- 
zens of Sonth Carolina, and the contract having been 
made and stipulated to be performed in that state, it was 
held that a discharge under an antecedentiy-enacted law 
of Lonisiana impaired the obligation of the contract, and 
was no bar to its enforcement. In F. & M. Bank v. 
Smith,'"^ the action being brought in a court of the state of 
Pennsylvania, and both plaintiff and defendant being 
residents of that state, and the contract havii^ been made, 
and to be performed, in that state, it was held that a dis- 

" Pmple V. Commuriotma of Taxea, 94 V. S. 415. 

"Tnak V. Htsnire, 18 WaU. 391; Uoigaa «. Lonldsaa, 98 U. B. 217; 
ShieldB V. Ohio, W id. 319; B. Cob. v. GainM, 97 id. 697; K. Jb W. B. v. 
Minouri, ISS id. 301; P. I. Go. «. TennMMe, 181 id. 193; O. Jb 8. I. B. v. 
HowM, 18i id. 99; of. Lake Conntj v. Gnham, 180 id. 97*. 

"1 Wheat. 182. 

-4 Wbeat. 209. 

" Wheat 181. 
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charge under a subsequently enacted insolvent law of that 
state was no bar to the action. In Ogden v. Sannders,^^ 
the plaintiff being a citizen of Kentucky and the defend* 
ant a citizen of New York, the contract having 
been made in New York to be performed in that state, 
and the action having been brought in a federal 
conrt in the state of Louisiana, it was held that a dis- 
charge xmder an antecedently-enacted insolvent law of the 
state of New York was no bar to the action; and in Shaw 
V. Bobbins/' the same mling was made, the action being 
brought in a court of the state of Ohio, the plaintiff 
being a citizen of Massachusetts, the defendant a citizen 
of New York, and the discharge set np being one that had 
been obtained under an antecedently-enacted insolvent 
law of the last-mentioned state. In Boyle v. Zacharie,'* 
Story, J., said, "The effect of the disdiarge nnder the in- 
solvent act is of course at rest, so far as it is covered by 
the antecedent decisions made by this court. The ulti- 
mate opinion delivered by Mr. Justice Johnson in the case 
of Ogden v. Saunders,'* was concurred in and adopted by 
the three judges, who were In the minority upon the 
graieral question of the constitationality of state insolvent 
laws, so largely discussed in that case," and '* Marshall, 
C. J., expressed the same view as to the effect of the judg- 
ment in Ogden v. Saunders. In Sndyam v. Broadnax,'" 
the action having been brought in a conrt of the state of 
Alabama, the plaintiff being a citizen of New York, it was 
held that a judicial declaration of the insolvency of a 
decedent's estate under the terms of an antecedently- 

" 12 Wheat. 213. 

"12 Whwt. 369, note. 

"■ 6 Pat. 643. 

" 13 Wheat. 213, 368. 

»P. 635. 

" U Pet. 87. 
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enacted statnte of Alabama was powerless to discharge a 
contract made by the decedent in his lifetime in New York 
and stipidated to be performed in that state. In Cook v. 
Moffat,''^ the action being brought in a federal court in 
the state of Maryland, llie plaintiff being a citizen of New 
York and the defendant a citizen of Maryland, and the 
contract having been made in New York to be performed 
in that state, it was held that a discharge under an antece- 
dently-enacted statute of Maryland was no bar to the ac- 
tion. In Baldwin v. Hale,^^ the action having been brought 
in a federal court in the state of Massachusetts, ttte plain- 
tiff being a citizen of Vermont and the defendant a dtizen 
of MassadiuBetts, and the contract having been made in 
Massachnsetta, to be performed in that state, it was held 
that a discharge under an antecedently-enacted statute of 
Massachnsetta did not bar the action. The result of the 
caaes is, that a discharge under the insolvent laws of a 
state is not a bar to an action on a contract for the pay- 
ment of money, first: when the law under which the dis- 
charge has been granted has been enacted subsequently 
to the making of the contract;" second: when, although, 
the discharge has been granted under a law enacted 
antecedently to tiie making of the contract, the contract 
was made in another state to be performed in that other 
state j^" third: when, although the discharge has been 
granted under a law enacted antecedently to the making 
of the contract, and although the contract was made and 
to be performed in the state in which the discharge has 
been granted, the action upon the contract is brought in 
another state, by a parly who is not a citizen of the state 

"6 How. 29S. 
■a WaU. E2a. 

"Sturgea v. CrownmBhield, 1 Wheat 122; F. ft U. Bank v. amitli, 4 
M. 181. 
"KcMilian o. HcNeill, 4 Wheat 209; Cook v. Uottwt, 6 How. 20S. 
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granting the discharge, and who has not made himself a 
party to the proeeedings in insolvency;"* and fourth, 
when, although the discharge has been granted onder a 
law enacted antecedently to the making of the contract, 
and although the contract was made and to be performed 
in the state in which the discharge has been granted, the 
action npon the contract is bronght in the state granting 
the discharge by one who is not a citizen of that state, and 
who has not made himself a party to the proceedings in 
insolvency." The questions, as yet not concluded by the 
authority of the court, are as to the effect of the discharge 
as regards creditors, who, though not citizens of the state 
granting the dischai^, voluntarily become parties to the 
Insolvency proceedings, or, who, being citizens of the state 
granting the discharge, and being duly notified of the in* 
solvency proceedings, neglect or refuse to become parties 
thereto. 

Judgments as contracts. 

63. Contracts for the payment of money being within 
the protection of the constitutional prohibition of the im- 
pairment of their obligation, judgments upon such con- 
tjracts are equally entitied to protection." Therefore, a 
judgment against a municipal corporation founded upon 
a breach of contract ia not affected by a subsequent legis- 
lative abolition of the municipality's power to levy taxes 
for the payment of its debts.'* But the rights of a judg- 
ment creditor are not impaired by a state statute reducing 

-Ogden V. Samiden, 12 Wheat 218; Shaw t>. Bobbiiu, ibid. 869, note. 
See alao Danny v. Bennett, 128 TT. S. 488. 

■■ Baldwin v. Hale, 1 WalL 22B. 

"Bloont e. Windlej, 9S U. B. 178. 

"Hamphia c U. 8., 07 U. B. 293; Wotff v. New Orleana, 103 id. 8S8; 
Lomaians v. Pilabtn?, 105 id: 278; Balla Comity Court v. V. B., iM<L 783; 
Nebon o. St Martia'a PariBh, 111 id, 716; Mobile v. Watwn, 116 Id. 
289; Scotland Coimty Conrt v. TJ. 8., 140 id. 41. 
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the rate of interest thereafter to accme npon exiBtiiig 
judgments ; "<' nor are judgments founded upon torts con- 
tracts whose obligation will be protected against subse- 
quent legislation."* 

Municipal taxation. 

64. A state cannot take away from a municipality ex- 
isting powers of taxation so as to deprive of his com- 
pensation an officer who has served his term.'^ Connty 
bonds issued by public officers under authority of law 
either upon the snbscriptioii, or upon the agreem^it to 
subscribe, to the stock of a railway constitute a contract 
between the county and the bondholders, whose obligation 
cannot be impaired by a subsequent legislative repeal of 
the statute authorizing the subscription, or by a subse- 
quent amendment to the state constitution prohibiting 
such a subscription.^" But where public officers are by 
statute authorized to issue bonds in aid of railway con- 
stmction only upon the fulfilment of a condition pre- 
cedent which is not fulfilled before the adoption of an 
amended state constitution prohibiting the issne of suc^ 
bonds there is no contract whose obligation is impaired 
by the adoption of the state constitution.^ On the same 
principle, a statntory authorization of borrowing of 
money by a municipality is not a contract between the 
state and the municipal creditors whose obligation can 
be impaired by the subsequent exercise by the state of 
the power of modifying the rate of taxation or of ex- 
empting certain property from taxation,*" but a state 

" MorlflT^ V. L. S. ft H. S. B7., 14S TJ. B. 162. 

"Lotdeisina ti. New Orlsuu, 109 U. S. 285; fVeelaad v. Wmiuua, 131 
id. 40&. 

"Tlak V. JefFerBon Police J1117, 116 U. S. 131. 

"Connty of Uonltrie V. Bookiiighiua T. C. & Bonk, 92 U. B. SSI. 

"B. Co. V. Ftaeoner, 103 U. B. 821. 

"Qilm&n t>. Sheborgan, 2 BL SIO. 
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cannot dissolve an existing mmiicipal corporation having 
a bonded debt, for whose payment powers of taxation 
have been granted and specifically pledged, for that disao- 
Intion interferes with the exercise of such power of 
taxation.'* Nor can a state withdraw or restrict the 
taxing power of a municipality so as to impair the obliga- 
tion of contracts which have been made on the pledge, 
express or implied, that that taxing power shall be 
exercised for their fulfilment.*' A statutory prohibition 
of the issuing by the courts of the state of a mandamm to 
compel the levying of a tax for tbe payment of the interest 
apon, or the principal of, municipal bonds, whose issue 
had been legally authorized, impairs the contract between 
the municipality and the bondholder." In general, the 
statutory authorization of the contracting by a mimicipal- 
ity of an extraordinary debt by the issue of negotiable 
securities therefor conclusively implies a power in the 
municipality to levy taxes sufficient to pay the accruing 
interest upon, and the matured principal of, the debt, 
unless the statute conferring the authority, or the consti- 
tution of the stat^ or some general law in force at the 
time, dearly manifests a contrary legislative intent.'* 

History of the prohibition. 

65. It has never been doubted tiiat contracts between 
individualB were protected by the constitutional provision, 
but it was formerly a matter of grave doubt whether or 
not contracts to which a state was a party were likewise 

"Uobils V. WfttBon, 116 U. B. 289. But we Meriwetlier v. Garrett, 
lOE id. 472. 

-Memphis v. TJ. B., 97 U. S. 293; WolS «. New OrlMua, 103 id. 8S8; 
Balla Coontj Court «. U. 8., 106 id. 738; Nelson ti. St. Marttn's Pariah, 
111 id. 716; Seibert v. Lewis, 122 id. 284; Scotland Gotmtj Court v. U. B., 
140 id. 4L 

"Louisian* V. Pilsbnry, lOB U. 8. 278. 

"BallB Conntj Coiirt v. V. 8., 105 V. B. 783. 
11 
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entitled to protection. The history of the Constitatioii 
shows clearly that the mischiefs which the framers of 
the Gonstitation intended to remedy by this prohibition 
were, primarily, those caosed by state legislation enabling 
debtors to discharge their debts otherwise than as 
stipnlated in their contracts, and that the probibifion was 
not intended by its originators to interfere with the exer- 
cise of state sovereignty in cases of other than private 
contracts. This restriction on the power of the statea is 
not to be found in either Mr. Pinokney's, Mr. Hamilton's, 
or Mr. Paterson's pro jets as presented to tiie convention, 
nor is it implied in Mr. Madison's resolations, nor does it 
appear in the draft reported by the Committee of Five on 
6th August, 1787 ; but when Article yTTT of the report of 
that committee was under consideration on 28th Angnst, 
Mr. Ejng "moved to add in the words used in the ordi- 
nance of Congress establishing new states, a prohibition 
on the states to interfere in private contracts," but, on 
motion of Mr. Butledge, as a substitute for Mr. King's 
proposition, there was adopted a prohibition of state bills 
of attainder and ex post facto laws.^ The journal of the 
convention mentions Mr. Butiedge's motion, but omits 
all refer^ice to Mr. King's proposition. Mr. Madison 
reports Mr. King's resolution, with the mention of dec- 
larations of opinion in favonr of it by Messrs. Sherman, 
WUson and Madison, and objections to it by Messrs. 
Qonvemeur Morris and Mason, on the ground that state 
laws limiting the times within which actions might be 
brought necessarily interfered with contracts, and ought 
not to be prohibited, and that there might be other cases 
in which such interferences would be proper. There does 
not seem to be any record of any other discussion of this 
sabject in the convention. The Committee of Revision 

■Madiwu Papers, Elliot's Debatw, 4SS. 
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reported on 12th September, 1787, to the convention their 
revised draft of the Consfitation, in whidi Article I, 
Section 10, declares "No state shall . . . pass any . . . 
laws altering or impairing the obligation of contracts." 
In convention on EViday, 14th September, 1787, the danse 
was finally amended and put into the form in which it 
appears in the Constitution, there being, so far aa is 
known, no debate on the subject, save by Mr. Qerry, who 
"entered into observations inculcating the importance 
of the public faith and the propriety of the restraint put 
on the states from impairing the obligation of contracts," 
and nnavailingly endeavoured to obtain the insertion in 
the Constitution of a similar restraint upon congressional 
action." Mr. Bancroft states,'^ with reference to the 
Committee of Revision's report, that "Oonvemeur 
Morris retained the clause forbidding ex post facto laws— 
and resolute not 'to countenance the issue of paper money 
and the consequent violation of contracts,'"*^ he of 
himself added the words, "No state shall pass laws alter- 
ing or impairing the obligation of contracts."" Mr. 
Bancroft also quotes from the official report to the Qov- 
emor of Connecticut made by Boger Sherman and Oliver 
Ellsworth, the deputies from that state to the Federal 
Convention, wherein they say, "The restraint on the 
legislatures of the several states respecting emitting bills 
of credit, making anything but money a tender in paymrait 
of debts, or impairing the obligation of contracts by ex 
post facto laws, was thought necessary as a security to 
commerce, in which the interest of foreigners, as well as 
of the citizens of different states, may be affected." The 
clause does not appear to have been made a subject of 

"Madison Papers, S Elliot '■ Debatw, 540. 
"2 Hiat. of the CDnatdtotion, S14. 
" a. Uorris, bjr Sparka, IH, 323. 
"Qilpin, 1BG2, 158L 
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discussion in any of tbe state conventions called to ratify 
the Constitution. Mr. Hamilton, when Secretary of the 
Treasury, said in his memoTandmn of 28th May, 1790, to 
President Washington on the subject of the resolutions of 
Congress with regard to the arrears of pay due to certain 
soldiers of the Revolntion,^"" "The Constitntion of the 
United States interdicts the states individually from pass- 
ing any law impairing the obligation of contracts. This, 
to the more enlightened part of the community, was not 
one of the least recommendations of that Constitution. 
The too frequent intermeddlings of the state legislatures, 
in relation to private contracts were extensively felt, and 
seriously lamented; and a Constitution which promised a 
prevention, was, by those who felt and thought in that 
manner, eagerly embraced." Mr. Madison said in the 
Federalist,' "Bills of attainder, ex post facto laws, and 
laws impairing the obligation of contracts, are contrary 
to the first principles of the social compact, and to every 
principle of sound legislation. The two former are ex- 
pressly prohibited by the declarations prefixed to some 
of the state constitutions, and all of them are prohibited 
by the spirit and scope of these fimdamental (^larters. 
Our own experience has taught us, nevertheless, that addi- 
tional fences against these dangers ought not be omitted. 
Very properly, therefore, have the convention added this 
constitutional bulwark in favour of personal security and 
private rights; and I am mudi deceived, if they have 
not, in so doing, as faithfully consulted the genuine senti- 
ments as the xmdoubted interests of their constituents. 
The sober people of America are weary of the fluctuating 
policy which has directed the public councils. They have 
seen with regret and with indignation, that sudden 

"* Works of Hamilton, Lodge 'a Editdou, VoL n, p. 1<7. 
'No. XLIV, liodge'a Edition. 
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changes, and legislative interferences, in cases affecting 
personal rights, become jobs in the hands of enterprising 
and inflnential specniators, and snares to the more indus- 
trious and less informed part of the commmiity. They 
have seen, too, that one legislative interference is but the 
firet link of a long chain of repetitions ; every subsequent 
interference being naturally produced by the efEects of the 
preceding. They very rightly infer, therefore, that some 
thorongh reform is wanting, which will banish specnla- 
tions on public measures, inspire a general prudence and 
industry, and give a regular course to the business of 
society." In Stnrges v. Crowninshield,' Marshall, C. J., 
said "The fair, and, we think, the necessary constrnction of 
the sentence requires that we should give these words their 
full and obvious meaning. A general dissatisfaction with 
that lax system of legislation which followed the war of 
our revolution undoubtedly directed the mind of the con- 
vention to this subject. It is probable that laws, such as 
those which have been stated in argument, produced the 
loudest complaints, were most immediately felt. The at- 
tention of the convention, therefore, was particularly 
directed to paper money, and to acts which enabled the 
debtor to discharge his debt otherwise than as stipulated 
in the contract Had nothing more been intended, nothing 
would have been expressed. But, in the opinion of the 
convention, much more remained to be done. The same 
mischief might be effected by other means. To restore 
public confidence completely, it was necessary not only to 
prohibit the use of particular means by which it might be 
effected, but to prohibit the use of any means by which the 
same mischief might be produced. The convention ap- 
pears to have intended to estabUsh a great principle, that 
contracts should be inviolable. The Constitution, there- 
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fore, declares that no state shall pass 'any law impairing 
the obligation of contraetB. * " 

State grants. 

G6. In 1810 the judgment in Fletcher v. Feck ' est^ 
lished the doctrine that contracts to which a state is a 
paHy are within the protection of the constitational 
prohibition. The facts in that case were these : in 1795 
the state of Georgia ^lacted a statute anthorizing the 
issue of a patent to "the Georgia Co.'* for a tract of land 
in that state, and on 13th January, 1795, the patent was 
issued. By sundry mesne conveyances before 1796 titie in 
fee to a part of the tract vested in Peck, who had pur- 
chased for value and without notice of any matter wMdi 
conld invalidate the title of the state's grantees. In 1796 
the state of Geor^a enacted a statute repealing the Act of 
1795 and annulling the patent to the Georgia Co. On 14ih 
May, 1803, Peck conveyed to Fletcher, covenanting, inter 
alia, that his title had been "in no way constitutionally or 
legally impaired by virtue of any subsequent act of any 
subsequent legislature of the state of Georgia." Fletcher 
brought covenant sur deed against Peck in the Circuit 
Court, declaring, inter alia, that the statute of 1796 was 
enacted by reason of fraud practiced in securing the 
enactment of the statute of 1795 and was an impairment 
of Peck's title. Peck pleaded tiiat he was a purchaser 
for value and without notice, etc. Fletcher demurred, 
and the court entered judgment thereon for Peck, which 
judgment was affirmed in the Supreme Court on a writ 
of error, the ground of decision being, that the constita- 
tional prohibition comprehends contracts executed, includ- 
ing grants, as well as contracts executory, and that the 
states beii^ prohibited from passing "any bill of 
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attainder, ex post facto law, or law impairing the obliga- 
tion of contracts, ' ' and the prohibition of bills of attainder 
and ex post facto laws being a restraint nt>on govern- 
mental action, there is not to be implied "in words which 
import a general prohibition to impair the obligation of 
contracts, an exception in favour of the right to impair the 
obligation of those contracts into which the state may 
enter." It has, therefore, since 1810, been settled that 
the term "contract" indndeg not only contracts between 
individuals, private and corporate, but also contracts, 
executed and executory, between the state and individuals, 
private and corporate. Following in the line of Fletcher 
V. Feck, it has been held that, a grant of land by a Btate 
to a railway corporation is a contract whose obligation is 
impaired by a subsequent act resuming the land,* that a 
state cannot deprive of his right to recover mesne profits 
from a diseeisor one whose title vested under a compact 
between that state and another state, and who under that 
compact was entitled to recover mesne profits,^ and that 
a state cannot, by statute, divest religious corporations of 
their, title to land acquired under colonial laws ante- 
cedMitly to the revolution." 

Express contracts of exemption from taxation. 

67. When in 1812 the case of New Jersey v. Wilson' 
came before the Supreme Court, the doctrine of 
Fletcher v. Peck necessarily required the court to hold 
that the state was bound by the express contract con- 
tained in a statute which authorized the purchase of 
certain land for the remnant of the tribe of Delaware 

'Darii «. Oraj, 18 WaU. 208; H. * T. C. By. «. Tern, 170 V. B. 24S; 
cf. A. Br. «. Nmr York, 170 id. 8SS. 

• OrMn V. Biddla, 8 Wheat. 1. 

* Terrett v. Tajiot, 9 Cr. 43. 
' 7 Cr. 104. 
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Indians, and which, in terms, declared that the land so 
pnndiased "shall not hereafter be subject to any tax," 
and that that contract forbade the subsequent taxation of 
snch lands, after their Bale to other parties with the state's 
consent The legal inTiolability of a state's contract to 
exempt lands from state taxation having been thns estab- 
lished, it followed that a similar contract with regard to 
corporate franchises or assets was entitled to the like 
protection, and that contracts of exemption from state 
taxation, contained in corporate charters, or stipnlated 
by subsequent agreement, if made in express terms and 
supported by an adequate consideration, constitute con- 
tracts 80 binding upon the state that their obligation 
cannot be impaired by a subsequent repeal of the charter, 
or by an imposition of a rate of taxation inconsistent with 
the state's contract." Thus, the line and rolling stock of 
a railway cannot be taxed when its charter exempts from 
taxation its "property" and "shares;"" nor can the 
shares of the capital stock of a corporation be taxed in 
the hands of the shareholders, when the charter requires 
the corporation to pay to the state a tax on each share of 
the stock "in lieu of all other taxes;" "^ nor can tlie gross 
receipts of a corporation be taxed when its charter ex- 
empts the corporation from taxation ; " nor can a corpor- 

'Jaflersoii Branch Bonk v. Skelly, 1 BL 43S; Ghieagc «. Sieldoii, fl 
WaU. 50; W. & B. S. c. Beid, IS id. 264; S. ft O. B. «. Baid, Md. 269; 
Humphiegr t>. Peguea, 16 id. 244; P. B. v. Magiure, 20 id. 36; New 
Jerse; v. Y&rd, 95 U. S. 104; VniveiBil; v. Feopla, 99 id. S09; Aarlnm «. 
New Orleans, IDS id. 362; W. A W. B. «. Alabrook, 146 id. 279; IL * 
O. B. V. Tenneeaee, 103 id. 486; Bht/Ony Gonn^ v. Union ft Fbuittn' 
Bank, 161 id. 149; Steams v. Minneeota, 179 id. 228; QtiMiu' Bank 
V. Parker, 192 id. 73; of. Q. ft 8. I. B. v. Hewes, 183 id. «fl. 

•W. ft B. B. V. Beid, 13 WaU. 264; G. B. ft B. Co. v. Wrigbt, 164 U. B. 827. 

>* Foirington t>. Tenneeaee, 9S U. & 679; Bank of Coinmerw v. T«n- 
neesee, 161 id. 134, 163 id. 416; fflidb^ Conn^ v. TJnion ft FUnteia' 
Bank, 161 id. 14». 

" P. B. V. Magoire, 20 Wall. S0. 



U,g,t,.,.d.i.COOC^IC 



XZFBEB8 EXEMPTION FBOU TAXATION. 163 

ation be taxed in excess of the limits specifically 
designated in the charter,*' or other contract^* Nor can 
a municipal corporation, in the exercise of authority 
delegated to it by statute, assess a street railway for a new 
paving of a street, when the railway has contracted with 
the mmiicipalily to keep the street in repair, for the 
acceptance of that contract limits by necessary implication 
the obligation of the railway to repairs, and relieves it 
from liability for betterments;** nor can property held 
by a charitable corporation as an investment be taxed, 
when its charter exempts from taxation all property of 
whatever kind or description belonging to, or owned by, the 
corporation." An adequate conBideration for a charter 
exemption from taxation is to be f onnd in the exercise by 
the corporation of the powers conferred by the charter," 
or, in the case of corporations for diaritable purposes, in 
the contribution of funds to the corporation for the ac- 
complishment of its benevolent purpose.^^ So also the 
building by a railway corjjoration of its line, under the 
terms of a statute amendatory of its charter and granting 
in express terms an exemption from taxation, constitutes 
a consideration for the exemption, though the original 
charter granted a power to the corporation, which it did 
not exercise, to bnild the line.*^ Statutory exemptions 
from state taxation not incorporated in charters and nn* 
supported by a consideration moving to the state, or from 
the exempted corporation, do not constitute irrepealable 

"B. ft a. B. o. Beid, 13 WaU. 2fig. 

"New Jen»^ v. Yard, 95 TJ. B. 104. 

"Chicago t>. Sheldon, 9 WolL 50. 

"Univerrf^ tr. People, 99 U. 8. 309; Anjrliim v. New Orleuw, 106 M. 
S6S. 

» C. Vij. V. C. 8. E., 166 TT. 8. 557. 

"UniTsnitr v. People, 90 TJ. 8. 800; ABylam v. New OrleanB, 105 
Ml 362. 

» Humphrey «. Psguea, 16 WaU. 24*. 
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contracts of exemption, but are subject to modification or 
repeal in the exercise of legislative discretion; as, for 
instance, boonty laws offering sach an exemption as an 
inducement for the organization of corporations to 
develop a particolar indnstry," or voluntary grants of 
exemption of the real property of a charity from taxa- 
tion,*" 

If the constitution of a state prohibits legislative grants 
of exemption from state taxation, sudi a grant, thoo^ 
accepted in good faith by the exempted corporation, 
cannot constitute a contract whose obligation is imp^red 
by a subsequent imposition of taxation.'^ Such a consti- 
tutional prohibition operates to extinguish an exemption 
made by contract in the case of a railway which, having 
been exempted before the adoption of the constitutional 
prohibition, had been after the adoption thereof sold 
under foreclosure to reorganize the corporation.'* On 
the same principle, a statutory consolidation of two rail- 
ways works the dissolution of the original corporation, 
and subjects the consolidated corporation to the operation 
of an amended state constitution, which took effect subse- 
quently to the incorporation of the original corporations, 
but prior to their consolidation ; and, therefore, the state 
legislature may, without impwrment of the obligation of 
the contract, prescribe rates for the transportation of 
passengers by the consolidated corporation, tiiongh one of 
the original corporations was by charter protected against 

» S&lt Go. V. East Saginaw, 13 WalL 373; Welch v. Cook, 97 17. S. (Ml; 
W. A M. Bj. t>. Fowen, 101 id. 370. 

"Christ Church v. Philadelphia, 24 How. 300; Grand Lodge v. Naw 
Orleans, 166 U. 8. 143. 

"B. Cot. V. Qainoa, 07 U. & 697; G. ft S. L B. Co. v. HewM, 183 id. 
66; cf. Btearoe v. Minnesota, 170 id. 223, 253; N. C. Bj. v. Maryland, 
187 id. 258. 

"Trask v. Uagoire, IB WaU. 301; Morgan «. Louisiana, 93 U. S. 217; 
People V. Cook, 146 id. 397. See also Memphis Cit7 Bank i 
161 id. 186 ; P. Ins. Co. v. Tenueaaee, ibid. 193. 
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snch legislative regulation." General atatotory prohi- 
bitions of the exemption of corporations from state 
toxiition are not binding on snbaeqnent legislatures,'* 
unless referred to in, and incorporated with, subseqaently 
granted diarters.'* In the ease of a statutory consolida- 
tion accepted by two railways, each of whose (Starters 
contained a limited exemption from taxation, a reserva- 
tion by a general statute before the enactment of the 
consolidating act and incorporated therewith, operates to 
extinguish the limited exemption contained in the 
original diarters.*' Of course, if the state in the 
idmrter reserves the right to alter, modify, or repeal that 
charter, that reservation authorizes any such amendment 
of the charter granted as will not defeat nor substantially 
impair the obligation of the grant or any rights that may 
be vested thereunder.'^ The first suggestion of any soch 
reservation is to be fomid in the judgment of Parsons, 
C. J., in Wales v. Stetson,^ which is cited by Miller, J., in 
Greenwood v. Freight Co." A provision in a charter, or 
a general statute incorporated therewith, that that char- 
ter shall not be alterable in any other maimer than by an 
act of the legislature, operates as a reserved power 

■■ Shields v. Ohio, 95 U. B. 319. 

" Now J6»ej V. TMd, »B U. 8. 104. 

"Greenwood t>. Freight Co., 105 TJ. %. IS; TomUnwn v. JcMup, 15 
WalL 464. 

-B.Oo.i7. Georgia, 98 U. 8. 869. 

" CloM V. Glenwood Cemeteiy, 107 U. & 4M; S. C. S. I^. v. Blonx atj, 
188 id. 98; L. W. Co. v. Claik, 143 id. 1; H. ». L. C«. v. HMnilton 
CAtj, 146 id. 258; People v. Cook, 148 id. 897; N. Y. « K, E. B. «. 
Brirtol, 151 id. 658; Brju v. Board of Education, iMd. 639; C. B;^. «. 
a B. B. 166 id. 5G7; CoTington «. Kentoekj', 173 Id. 2S1; Giticens' 
SaTingi Bank v. Oweneboro, ibid. 6SS; Looker c Majnard, 170 id. 4A; 
O. « S. L B V. Heweo, 183 id. 66; B. W. 8. Co. v. Mobile, 186 id. 218; 
ef. Steama v. Minnesota,. 179 id. 223, 239. See alao PeoraaU v. Q. N. 
B7., 161 id. 646; N. C. ^. v. Majyland, 187 id. 268 j Wii^t «. M. 
M. L. I. Co., 198 id. 6S7. 

" 2 Uaaa. 146. 

-lOB U. a 13, 19. 
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antiiorizing a statutory amendment of the charter.*^ Ex- 
press contracts of exemption from state taxation are to be 
strictly construed," Thus a charter of a railway impos- 
ing an annual tax assessed on the cost of Uie line, reserving 
the right to impose taxes on the gross earnings of fhe 
corporation and stipulating that the above several taxes 
shall be in lieu of other taxation, is not a contract whose 
obligation is impaired by a subsequent statute taxing lands 
owned by the railway and mortgaged as security for its 
bonded debt, but not used in the construction or operation 
of its line.'* So a provision in the charter of a ferry 
company that it "shall be subject to the same taxes as are 
now or hereafter may be imposed on other ferries," does 
not exempt the corporation from liability to pay an annnal 
license fee on each of its boats, under the requirements of 
a municipal ordinance enacted under due legislative 
authority." So the charter of a street railway requiring 
the payment to the municipality of such annual license 
"as is now paid by other railway companies," is to be 
construed to mean that the company shall not at any 
future time be required to pay a greater license than that 
then required to be paid by other companieB.'* So a gen- 
eral exemption of the property of a corporation from 

** PennsylTBiiiB College Gasee, 13 WaU. 190; Miller v. State, 16 id. 478; 
Holfoke Company v. Lyman, ibiil 500. 

"Tucker v. Ytrgnaon, 22 WalL 627; B. Cos. v. bainsa, 97 V. S. 897; 
By. Co. V. Philadelphia, 101 id. B28; Pieard v. E. T., T. t Q. B., ISO 
id. 637; 7. & U. Y. B. c Thomas, 132 id. 174; W. ft W. B. v. Alabrook, 
146 id. 279; W. ft Bt P. L. Co. v. HinneBota, 159 id. S26; P. F. ft IL 
L Oo. c. TeimeaBee, 161 id 174; Central S. ft B. Co. v. Wright, 1S4 id. 
S27; Ford v. D. ft P. L. Co., ibid. 662; dtisena' Saringa Bank v. Owena- 
boro, 173 id. 636; Wella v. Sayannah, 181 id. S3I; Oir «. Gilinan, 183 
id. 278; Chicago Theological Seminary v. UlinoiB, IBS id. 662; of. Citiaena' 
Bank v. Parker, 192 id. 78. 

"Tucker v. Fergnaon, 22 Wall. 627. See alao Ford o. D. ft P. L. Co., 
164 U. 8. 662. 

"W. F. Co. V. Eaat St. Lonia, 107 TJ. 8. 365. 

"By. Co. V. Philadelphia, 101 U. S. 528. 
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taxation is oonatmed as referring only to the property 
held for the transaction of the bnBiness of the oompany." 
And the exemption of the capital of a corporation from 
taxation does not necessarily exempt its stockholders from 
taxation on their shares of stock.*" Nor does a statnte by 
which lands granted to a railway company are exempted 
from taxation until stu^ lands shall be sold and conveyed 
by that company remain operative after the full equitable 
title has been transferred by the railway." A diarter 
granting to a corporation all the rights, powers, and 
privileges "granted by the charter" of another corpora- 
tion, confers an exemption from state taxation contained, 
not in the charter to which reference is made, but in a 
statnte amendatory thereof, and the exemption thus con- 
ferred constitutes a contract whose obligation cannot be 
impaired by a subsequent repeal of the statute conferring 
by reference the right of exemption.'^ So a state may 
make a contract conferring the exclusive right of building 
a toll bridge by reference to a previously enacted statute.'" 
On the other band, the incorporation of a railway by a 
charter investing the company ' ' for the purpose of making 
and using the said road with all powers, rights, and privi- 
leges, and subject to the disabilities and restrictions that 
have been conferred and imposed upon" another railway 
company, whose charter contained an express exemption 
from taxation, does not confer that exemption on the 
former company.*" So in the case of the merger of a 
corporation having an exemption from state taxation for 

-Pord V. D. ft p. L. Co., 164 U. S. 662. 

'N«w Orleans v, dtiMu' Bank, 167 U. S. S7I; of, Bhdbr Conntj v. 
Union * Plnnton' Buk, 161 id. 149. 

"W. A St P. L. Co. V. MiimcMtB, 159 U. S. 526. 

" Humphry v. F^uea, 16 W«1I. S44. 

" BiDgbamtoD Bridge, 8 WaIL SI. 

* B. Cob. v. Oainea, 97 U. S. 697. See bIw G. ft a L B. v. Hewee, 183 
id. 66. 
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a limited period with another corporation having an un- 
limited exranption, the conBolidatLng statnte not granting 
any exemption, the consolidated corporation cannot claim 
as to property acquired from the first mentioned corpora- 
tion any exemption beyond the limits contained in tiie 
charter of that corporation.** So also a grant of im- 
mnnity from taxation will not pass merely by a convey- 
ance of the property and franchises of a railroad com- 
pany, although such company may hold its property 
exempt from taxation.** 

Express grants of peculiar privileges. 

68. Express stipulations in a charter as to the privileges 
thereby conferred on the corporation are also within the 
protection of the constitutional prohibition; thus, a pro- 
vision in the charter of a toll bridge company that it shall - 
not be lawful for any person to erect another bridge 
within a specified distance of the bridge thereby author- 
ized, constitutes a contract binding the state not to 
authorize the construction of such other bridge,*' but the 
authorization by the state of the construction of a railway 
viaduct does not impair the obligation of Bxxch a contract.** 
So, also, a statute forbidding the transfer by any bank of 
any note, bill receivable, or other evidence of debt, impairs 
the obligation of a contract created by the grant in a 
charter of a bank of power to receive, hold, and grant 
chattels and effects of what kind soever, and to receive 

"Tomliiuoii V. Branch, 15 WklL 460; W. & W. B. v. Alabrook, IM 
n. a 279. See also p. Q. « C. Co. v. Chiugo, 104 id 1. 

-Picard V. E. T., V. & G. B., ISO TT. S. «S7; Pwple v. CocA^ 148 id. 
397; N. C. Bj. v. U&rylaiid, 187 id. S58. See also N. A W. B. v. Pnidle- 
ton, 1S6 i<l 667; C. & L. T. B. Co. v. Bandford, 164 id. 678. 

"Bridge ProprietoTB e. Hoboken Co., 1 Wall 116; Bingbamfaai Oidge^ 
3 iA 61; c^. WiUiana v. Wingo, 177 U. 8. 601. 

*• Bridge Proprietors v. Hoboken Co., 1 WalL 116. 
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deposits and discount notes.*" On the same prindple, a 
state is bound by its express contracts, not inclnding 
appointments to public ofBce, between the state and an 
individnal for the performance of special services for a 
stipulated compensation,** by its grants of franchises and 
exclusive privileges, sudi as &e privilege of supplying a 
munidpality with water," or gas," by its contracts con- 
ceding peculiar privileges to state obligations, as, for 
instance, stipulating that coupons of state bonds should be 
receivable for taxes,*' or that the circulatii^ notes of a 
bank should be receivable in payment for taxes,"" or of 
other debts due to the state,'^ by contracts made by a 
political subdivision of the state for tiie payment of the 
principal of, or interest upon, the public debt of that sub- 
division,'* and by the contracts of a corporation, whose 
sole shareholder is the state, for the payment of the 
corporate debt-"' Contracts between two or more states, 
nnder which private rights have vested,'* are so far 
protected that neither state can annul or modify such 
contracts to the prejudice of the private rights so 
vested. 

'PUstora' Bank v. EOuup, S How. 801. 

<* Hall V. WiseouBiii, 103 U. B. 6; ef. Miasomi v. Walker, 12S id. 339. 

^-N. O. W. W, i;. Bivera, 115 TJ. 8. 674; St. T. W. W, v. N. O. W. W., 
120 id. M; WaOa Walla v. W. W. W. Co., 172 id. 1. Bee alao Iiob 
Ajigolea e. L. A. W. Co., 177 id. 558; F. W. Co. v. fVe«port, 180 id. 587; 
a W. W. Co. e. Skaneatelee, 184 id. 864. 

•N. O. G. Co. V. h. L. Co., 115 U. 8. 850; K Q. Co. u. C. G. Co., i6id. 683. 

"Hartman v. Oreenkow, 108 U. S. 672; Virginia Coopon Caoes, 114 id. 
270; BoTSll v. 'nrginla, llfl id. 872, 121 id. 102; UcQakej' v. Virginia, 188 
id. 662; UeCoUongb v. Virginia, 172 id. 102. 

"Fuiman v. Niiikol, 8 WaU. 44; Kdth e. Clark, 97 U. B. 454. 

'Woodrafl «. TrapnaU, 10 How. 190; Psop e. Drew, ibid. 218; Trigg 
tr. Drm, ibid. 224 

" Mnrraj' v. Ckarlerton, 96 U, 8. 432. 

" ClUTan V. Arkanaas, 15 How. 304 ; Barings v. Dabnej, 19 WalL 1. 

** Green v. Biddls, 8 Wheat 1; C. * C. Bridge Oo, v. Eeatwdtf, 154 
tr. a 204. 
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Contracts between a state and its politieal snbdivisionB. 

69. There c&n be no contract between a state and a 
political subdivision of a state, sach as a mnnicipality, 
giving to the mnnicipality a vested right to property, for 
all such property r^hts are held by the municipality in 
trust for the state, and are subject to revocation at the 
state's pleasure.'"' Therefore, a statnte imposing a 
pecmiiary penalty npon a railway, payable by it to a 
county of the state for its failure to locate the railway on 
a certain line, does not constitute a contract between the 
county and the railway whose obligation is impaired by a 
subsequent repeal of the statute."' On the same principle, 
a legislative charter of a railway, granting to it power to 
appropriate public wharves erected by a municipality 
under a prior legislative grant of aulhority, does not im- 
pair the obligation of any contract, nor infringe upon the 
righta of the municipality.^^ And a grant to a township 
of the power of taxation is always subject to revocation, 
modification, and control by the legislative authority of 
the state."* 

Implied contracts in charters of incorporation. 

70. The next mooted question under this danse of the 
Constitution was whether or not a charter of incorpora- 
tion granted by a state constituted an implied contract 
on the part of the state, whose obligation the state could 
not be permitted to impair by a subsequent repeal or 
modification of the charter. The leading case is Trustees 
of Dartmouth College v. "Woodward,"* judgment in whi(di 

■Maryland c B. ft O. B., 3 How. 634; Eaat Hutford v. H. Bridge Co., 
10 id. 511; B. Co. c EUeniiaa, 105 U. B. 166; Nnr Orlaana «. N. O. 
W. W., 142 id. 70; ef. Emox Pub. Bo&d Board v. SkinUe, 140 id. S84. 

"Marrkuid v. B. * O. B., 3 How. S34. 

" B. Co. V. EUermait, lOS U. B. 166. 

•• WiUtamaon v. New JerM^, 130 VI. S. ISO. 

"4 Wheat 518. 
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was rendered in 1819, and the facts in which were that, in 
1769, the royal gOTemor of the province of New Hamp- 
shire, acting in the name of the king, granted to Dr. 
Wheelock and eleven other persons a charter, whereby 
they were incorporated xmder the title of "The Tmatees 
of Dartmouth College," with perpetual snccesaion, and 
with "the whole power of governing the college, of ap- 
pointing and removing tutors, of fixing their salaries, of 
directing the course of study to be pursued by the ata- 
dents, and of filling vacancies created in their own body." 
After the charter had been granted to, and accepted by, 
the corporation, "property both real and personal, which 
had been contributed for the benefit of the college, was 
conveyed to and vested in the corporate body." Acts of 
the legislature of the state of New Hampshire, passed on 
27th June, and 18th December, 1816, increased "the 
number of trustees to twenty-one," gave "the appoint- 
ment of the additional number to the executive of the 
state," and creatod "a board of overseers, to consist of 
twenty-five persons, of whom twenty-one are also ap- 
pointed by the executive of New Hampshire," with 
"power to inspect and control the most important acts 
of the trustees. ' ' Prior to the enactment of these statutes, 
one Woodward was the secretary and treasurer of the 
corporation, and, as snch, he had in his possession the 
charter, corporate seal, records, and certain chattels 
belonging to the corporation ; in 1816 the trustees removed 
him from office ; in 1817 he was appointed secretary and 
treasurer of the new board of trustees, which was organ- 
ized under the statates of 1816, and, as he refused to 
surrender to the original corporation the property which 
was in his hands, that corporation brought an action of 
trover la a court of the state of New Hampshire against 
him, in which the facts as stated having been found by a 
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special verdict, judgment was entered in fftvoor of the 
defendant by the state court of last resort, and the cause 
was removed by writ of error to the Supreme Court of 
the United States, which reversed tiie judgment of the 
state court, the ground of decision being that the college 
as incorporated was a private eleemosynary corporation; 
that ite charter, in terms, and by force of the donations of 
funds made on the faith of it, constituted a contract be- 
tween the colonial government and the corporation as the 
representative of the donors of those funds; that it was 
an implied, but essential, condition of that contract that 
that charter ^ould not be so modified, without the consent 
of the corporation, as to substitute governmental control 
for the will of the donors; that, by the revolution, the 
duties, as well as the powers, of government devolved on 
the people of New Hampshire, and tiie obligations im- 
posed by the charter were the same under the state govern- 
ment as they had formerly been under the colonial 
government ; and that the effect of the statutes of 1816 was 
to substitute the will of the state for the will of the donors, 
and, to that extent, to impair the obligation of the contract 
between the state and the corporation, as made by the 
(diarter. Marshall, C. J., in his judgment,*** after accept- 
ing the Bu^estion, tiiat "taken in its broad, unlimited 
sense, the clause would be an unprofitable and vexatious 
interference with the internal concerns of a state, would 
unnecessarily and unwisely embarrass its legislation, and 
render immutable those civil institutions, which were 
established for purposes of internal government, and 
which, to subserve those puri)ose8, ought to vary with 
varying circumstances;" and "that as the framers of the 
Constitution could never have intended to insert in that 
instrument a provision so unnecessary, so mischievous. 
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and so repngnant to its general spirit, the term 'oontraot* 
mast be understood in a more limited sense," expressly 
conceded, that "the f rimers of the Constitation did not 
intend to restrain the states in the regnlation of their 
civil institotions, adopted for internal goTermnent, and 
that the instrmnent they have given ns is not to be so 
eonstnied," and that "the provision of the Constitution 
never has been understood to embrace other contracts, 
than those which respect property, or some object of 
value, and confer righte which may be asserted in a 
court of justice," put his judgment on the ground that 
the charter of the college constituted a contract as here- 
inbefore stated. Applying to the Dartmouth College 
Case, the test so clearly stated by Marshall, C. J., in 
Ogden v. Saunders,*^ that "the positive authority of a 
decision is co-extensive with the facts on which it is 
made," it is obvious that the case is an authority for 
the proposition, that the grant by a state of a charter 
of incori>oration for private purposes unconnected with 
the administration of government constitutes a contract 
between the state and the corporation, whose obligation 
is not to be permitted to be impaired by a material 
modification of the terms of the charter, either expressed 
or implied, and that, in every such charter it is an implied 
condition of the contract, that the state shall not by 
subsequent legislation change either the purpose of the 
corporation, or its system of administration. 

Implied corporate exemption from taxation. 

71. The later cases have narrowed the doctrine of the 
Dartmouth College case with regard to the implied con- 
tracts created by charters, and thereby made obligatory 
on the states granting theoL In Providence Bank v. 
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BillingB,'* it was decided, in 1830, that the grant of 
corporate privil^^ does not carry with it any implied 
exemption of either the corporate franchise, or property, 
from state taxation, and this principle has been re-as- 
serted in the later cases of M. Q-. Co. v. Shelby Connly,** 
N. M. E. V. Maguire,** Bailey v. Maguire," and Tucker 
V. Ferguson.'' Following in the same line, it has been 
held that the imposition in a diarter of a specific form or 
rate of taxation ia not to be constmed in the absence of 
an express contract of exemption from other taxation to 
constitute an implied exemption from sndi other taxa- 
tion; "^ and that the grant to a corporation of the right to 
seU its franchises does not entitle the vendee to exemptions 
from taxation granted to the vendor.*' 

Implied grants of peculiar priTil^fes. 

72. On the same prindple, it has been held that legisla- 
tive grants of special or exclusive privileges are, ia the 
interests of the public, to be strictiy construed, and do not 
vest in the grantee any powers other than those expressly 
granted.^ Thxis, the charter of a corporation by a state 

■4 Pet 514. 

■ loe n. a sos. 

"go WalL M. 

■ 82 W*a £16. 
■22 W«JL 527. 

"LieenM Tax Ceaea, 5 WalL 462; Delaware B. Tax, 18 id. 200; Brie 
B;. «. PeuuflTuia, 21 id, 492; Home Ina. Co. «. Ao^iwta, S8 U. 8. 116; 
a C B. Bf. V. SioQx CitT, 138 id. 98; N. O. C. A It B. v. New Orleans 
14S id. 192; W. ft W. B. «. Alsbrook, 146 id. 279; Bhell^ Co. «. Unioii * 
Planten' Bank, 161 id. 149; New Orleane «. Citicens' Baoi, 167 id. 871. 

■People V. Cook, 148 U. B. S97; Pieard «. Eart T., V. A G. B., 180 id. 
687; E. ft W. B. V. Hiawnri, 162 id. 301; N. C. B7. v. HaiyUnd, 187 id. 
268. Bee bIm SOiielda v. Ohio, 95 id. 819; Ht L. ft S. 7. B7. «. Qill, 166 id. 
649; N. * W. K v. Pendleton, iiid. 667; P. P. 4 M. I. Co. v. T whimwhh, 
181 id, 174; Mempkia Ciir Bank «. Tennevee, iMd. 186; P. L Co. v. Ten- 
neaaee, ibid. 193; C. ft Lu T. B. Co. v. Sandiord, 164 id. 678; Q. B. ft L 
B7. t>. Oaborn, 198 id. 17. 

"moe «. B. Co, 1 BL 3C8; Ckarlea Birer Bridge v. Wanen Bridge, 
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does not oonstitate a contract by tiie state, either with the 
corporation or with the creditors thereoi, that the cor- 
poration shall not subsequently be dissolved after due 
legal proceedings founded upon a forfeiture of the eor- ■ 
porate franchises either for misuser or for non-user.''^ 
So, also, the creation of a corporation with the power to 
erect a toll bridge, or to operate a ferry, does not impliedly 
bind the state not to license the establishment of a com- 
peting bridge or ferry, eitiier toll or freeJ* The grant to 
a contractor of the sole privilege of supplying a munici- 
pality with water from a designated soorce is not im- 
paired by the grwit to another parly of the privilege of 
supplying it with water from another source;^' and a 
municipality which has granted to a company the right to 
erect and operate an electric lighting plant does not 
impair the obligation of the contract by erecting a plant 
for itself.^' Nor does the grant to a quasi-public cor- 
poration of the right to sell its franchises by implication 
extend to the vendee any exemption from rate regulation 
which was possessed by its vendor;^* nor may a vendee 

11 Pet 944; Mills «. St. Glair Conntr, 8 How. 5S1; Fenine «. G * D. C. 
Go, B M. 172; B. & F. B. v. L. B., 13 {<I. 81; O. K I. A T. Co. v. Dobolt, 
16 id. 416; Jeffenoa Branch Bank «. Skellj, 1 BL 436; Tha Binghamton 
Bridge, 3 WalL 61, 7S; Q. B. ft B. Co. o. Smith, 128 U. a 174; Btein «. 
K W. a Co., 141 id. 67; H. G. li. Co. «. Hamilton CUj, 1*6 id. 2M; 
U. * St. L. "Bij. V. Gardner, 177 id: SS2; L. ft N. B. v. Sentoe^, 
183 id. 608; JofOin «. 8. U. L. Co., 191 id. ISO; Btanidaiu Cktnntj v. 
8. J. ft E. B. 0. ft L Co., 192 id. 201; Bhaw «. Covington, 194 id. S08. 
Bee alao Owouboro t>. O. W. 8. Co., 191 id. 898. 

"Ifununa V, The Potomac Co., 8 Pet 281, 288; C. L. L Oo. v. Needloi, 
lis n. a 674, 664. 

"Fanning v. Gregoire, 16 Bow. 924; Tonpike Go. v. Btate, 3 Wall 210; 
Wright V. Na^, 101 U. a 791; W. ft B. Bridge Co. t>. W. B. Co., 138 id. 
287; WiUiama v. Wingo, 177 id. 601. 

"Stein «. B. W. a Co., 141 U. & 97. 

" JopUn V. a M. L. Co., 191 U. a 160. See alao N. W. Co. v. Newbnry- 
port, 193 id. S61. 

"Shields V. Ohio, 95 U. S. 319; St L. ft a F. Vy. t>. Gill, 106 id. 649; 
N. ft W. B. V. Pendleton, iMd. 667; C A L. T. B. Co. v. Sandford, 144 
id. 678; G. K. ft I. Itf. «. Oabom, 193 id. 17. 



U,g,t,.,.d.i.COOC^Ic 



176 IMPATBHENT OF CONTSACIS. 

which is exempt from snch regnlation claim exonption as 
to property which it acqniree from a company which was 
not exempt'" 

Exemption from the operation of the police powra-. 

73. There is no implied contract in a charter that the 
state will exempt the corporate franchises and property 
from the operation of snch legislation as the state may 
deem necessary to secure the welfare of its citiaens.'* The 
granting, therefore, of a charter to Ein insurance company 
does not invalidate a subsequent statnte which requires 
tiiat company to make a full return showing ite business 
condition to the proper ofBcers of the stated' Nor can a 
state surrender by implication the right to regulate by 
subsequent legislation the location of railway stations and 
the stoppage of trains at those stations; "" nor to require 
by such legislation the fencing of all tracks used by rail- 
way companies within the state/" Nor can a state by 
implication exempt a railway company from liability in 

"F. a. ft C. Co. «. Ohitago, 104 U. & 1. 

"C, B, 4 Q. B. n. low*, 94 IT. a 165; Peik «. a 4 N. W. Ey., ibid. 
1«4; W. 4 St P. B. «. BlAke, ibid. 180; Bojd v. Alabama, ibid. 04S; 
Bear Co. «. Mawaehnaatti, 07 id. 2S; YtxiHivng Co. v. Hjde Park, ibid. 
Ki; BoggrlM V. minoia, 108 id 5S6; Stone «. F. L. 4 T. Co., 118 id. 
307; G. B. 4 a Co. V. Smith, 128 id. 174; P. B. v. Miller, ISS id. 7S; C, IC 
4 St P. Bj. V. Uinneoota, 184 id. 418; W. 4 B. Bridge Co. v. W. Bridg« 
Co., 13S id. 287; New York v. Squire, 145 id. 17S; M. 4 St L. Br- *. 
BnunoiiB, 149 id. 304; E. I. Co. v. Ohio, 158 id. 448; N. 4 W. B. v. 
Pendleton, 156 id. 067; PesraaU v. Q. N. Ify., 161 id. 646; L. ft N. K. 
V. Kentneky, ibid. 677; St L. ft 8. P. Ify. v. Mathews, 165 id. 1; a, B. 4. 
q. B. V. Chicago, 166 id. 226; L. I. W. Co. «. BrooklTit, ibid. 6S6; W. B. 
0. Defiance, 167 id. 88; C, B. ft Q. B. v. Nebraafca, 170 id. 67; A. B7. v. 
New York, 176 id. 385; F. W. Co. v. Preeport, 180 id. 587; K. I. Co. *. 
Harbioon, 188 id. 13; L. 4 N. B. v. Kentucky, ibid. 603; Stanlslatis Oonn^ 
V. S. J. ft E: B. C. 4 I. Co., 102 id. 201; of. N. T., L. E. 4 W. B. v. 
Fenn^lvania, 163 id. 628; G. M. L. I. Co. «. BpraUejr, 172 id. 602. 

" E. I. Co. V. Ohio, 16S U. 8. 446. 

"B. Co. v. Hamenley, 104 U. S. 1. 

"H. 4 St. L. B7. «. Eminona, 14B U. B. 304. 
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damages for fires caused by its locomotives,^" or for injnry 
to property in the construction of its road.** On the same 
principle, the grant of a franchise to a railway does not 
preclude a municipality from making reasonable regola* 
tions as to the use of its streetB." A state which, by 
charter, has authorized a railroad to consolidate with 
other roads, may forbid its future eonsolidation with com- 
peting roads.^ A state may place reasonable limitations 
upon the rates of fare and freight charged by its rail- 
ways."* It may, in the case of a railway whose charter 
authorizes the company from time to time to fix, regulate 
and receive toUs and charges, vest in a commission by a 
subsequent statute the power of fixing tiiose rates.^' It 
may by statute r^ulate the rates of a water corporation 
whose charter vested the power of fixing the rates in a 
board of commissioners, some of whom were appointed 
by tiie company.** And it has been said that where a 
water company was organized under a statute whi(di pro- 
vided that the commissioners should not reduce the rates 
below a given point, the state may by subsequent statute 
authorize the commissioners to reduce the rates below that 

•8t I*. * S. p. By. V. MatiiewB, 165 U. B. 1. 

«P. B. V. HiUw, 132 U. B. 75. 

■Baltinion v. B. T. OO., 160 V. 8. 673; W. B. o. Defiance, 167 id. 88. 
Bee alBD a, B. ft Q. B. V. Nebraska, 170 id. 67; L. Q. L. Co. v. Uvrphy, 
ma. 78. 

■Pmm»U v. Q. N. Sj., lai U. 8. 648. 

"C., B. & Q. B. o. Iow&, M D. 8. 15S; Bii|[glea v. niinois, 108 id. 
526; O. B. & B. Co. v. ftnith, 128 id. 174; H. B. ^. v. Uiimeaota, 184 
id. 467; L. & N. B. V. Kentneky, 183 id. 503. In Bragan e. F. L. ft 
T. Co., 154 id. 362, 393, after admittmg Oiat a Btat« hu the general 
power to legnlate Tatea, the eoort snggeated, bat did not decide, that tliert 
might be an implied grant to the railway of the right to reasonable tolls. 

"Stone v. F. L. ft T. Co., 116 U. S. 307; Stone «. I. C. B., ibid. 847; 
C, M. ft St P. By. «. UiuLesota, 134 id 418. See alu Oweniboro v. 0. 
W. Co., 101 id. 858. 

•a V. W. W. tr. Behottler, 110 U. 8. 347; of. P. W. Co. v. Pleepori, 
ISO id. SS7. 
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point^^ Indeed, while a state may, by an express agree- 
ment,^^ bind iteelf not to regulate the rates diarged by 
a qnasi-pnblic corporation, snch as a water-snpply " or 
street railway *" company, a state cannot, even by an 
express contract, bargain away its ri^t to enact soch 
legislation as may be necessary to secure the safety or to 
protect the health or the morals of its citizoos. It may 
amend statntes which regulate the construction of rail- 
roads within its limits.^^ It may forbid the continued 
prosecution of tiieir respective trades by corporations 
chartered by it for the purpose of rendering dead ftniTtiiilH 
into fertilizers,'^ or manufacturing and selling liquors," 
or selling lottery tickets and drawing lotteries." And, 
npon this principle, it has also been held that a state may, 
in derogation of a previous grant of the esdnsive privi- 
lege of slaughtering cattle, authorize others to conduct the 
same business."" 

Contracts as to matters of public concern. 

74. In Dartmoutti College v. Woodward,"" Marshall, 
C. J., conceded that "the framers of the Constitution did 

"StaniBUoB Gonntf n. S. J. A K. B. C. ft L Co., 1B2 U. & SOL In 
thk csM, howerer, the Ht&te eonatitatloii Iiad mwnred to tlia legiilattm 
the power to amend or repeal the Isw in question. 

" Evan an ezpren grant of exemption from regulation does not bj Im- 
plication extend to a pnrehaser from the grantee: Bhidds e. (Hiio, 95 
IJ. a S19; St. L. * a F. Bj. v. Qill, 1&6 id. 649; N. ft W. S. n. Pendl*- 
ton, iMd. 667; C. ft L. T. B. Co. v. Sandford, 161 id. ST8;. O. B. * I. 
Bj. V. Oabom, 193 id. 17 ; and see P. Q. ft C. Co. «. Chicago, lMid.1. 

"Loe Angeles «. L. A, W. Co., 177 n. S. SSS; ef. E. W. Co. v. KnoxriUe, 
1S9 id. 434. 

"Detroit v. D. C. 8. By., 184 U. a SSS; Clerdand v. C. C. B7., 194 id. 
617 ; Cleveland v. C. £. By., ibid. 688 ; of. F. W. Co. v. Freeport, 180 id. 687; 
L. ft N. B. V. Eentne^, 1S3 id. 603, 618. 

" C, B. ft Q. B. V. Nebraaks, 170 U. B. 67. 

"FertiU«ing Co. v. Hjde Pork, 97 U. 8. 6S9. 

■Beer Co. v. Maasachnaette, 67 IT. B. 25. 

•• Stone «. Uiniasippi, 101 U. a 814; Donglae v. Kentuekj, 168 id. 4S8. 

"Bntchere' Union v. a C. Co., Ill V. B. 746. 

■■4 Wheat. 629. 
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not intend to restrain a state from the regnlation of its 
civil institutions adopted for internal goveimQent" On 
this principle, there can be no implied contract on the 
part of a state that it will not amend its constitution, 
in so far as that constitution deals with the administration 
of the public concerns of the state."^ Nor can a state 
legislature bind snbseqaent legislatures as to the exercise 
of the powers of sovereignty over the political subdivi- 
sions of the state, and over its municipal corporations with 
regard to subject-matters of public and not of private 
interest, as, for instance, tiie location of a connty seat,"* 
or the boundaries of its municipalities,*" or the sale of 
property held by a municipality for public purposes, such 
as water works,* '^ or the appropriation nnder state 
authority of municipal obligations by their holders as a 
set-off against municipal claims against those holders;* 
nor does the appointment by the state of a public officer 
for a fixed term for a stipulated compensation constitute a 
contract between the state and the appointee whose obliga- 
tion is impaired by either the reduction of his compensa- 
tion or his removal from ofSce,' but after the dnties have 
been performed by the appointee of a municipal corpora- 
tion during the term of his office there is a contract whose 
obligation is impaired by a subsequent statute abolishing 
the power of taxation for the payment of his compensa- 
tion.' Of course, in the case of an officer appointed under 
a statute which in terms defines the tenure of the office to 



" Chnrdi v. Eelsej, 121 U. 8. 282. 
"Newton V. CommuKbiieTB, 100 U. B. Stf. 
"V. S. V. Uemphis, 97 U. EL 284. 
*" Now Orleans v. Morru, 106 U. 8. 60O. 

*Am7 It. Shelly Countj, 114 U. 8. 887. 

* Butler o, PennB^lTaiiia, 10 How. 402 ; ef. Crenahaw e. D. S., 134 V. 8. 
»; Pennie «. Bais, 132 id. 4M. 

■ Fiflk V. Jefferson Police Joiy, 110 U. 8. 131. 
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be according to law, a subseqnent statnte remoTing him 
Ib not an impairment of tiie contract* 

The withdrawal by a state of its consent to be sued. 

75. The state's consent to be sned being volmitary and 
of grace, that consent does not constitute a contract whose 
obligation can be impaired by a subseqnent repeal of the 
statute permitting such suit," especially where the statnte 
auttiorlzing the suit has provided no means for the en- 
forcement of any judgment that may be rendered against 
the state. Under such circumstances tiie state may, by 
subsequent l^;islation, withdraw its consent to be sned.* 
In this connection, that which was forcibly said by 
Mathews, J., in the judgment of the court in the case of 
In re Ayers,' may well be borne in mind. The learned 
judge said : ' * It cannot be doubted that the XI Amendment 
to the Constitution operates to create an important dis- 
tinction between contracts of a state with individuals 
and contracts between individual parties. In the case of 
contracts between individuals, the remedies for their en- 
forcement or breach, in existence at the time they were 
entered into, are a part of the agreement itself, and con- 
stitute a substantial part of its obligation.' That obliga- 
tion . . . cannot be impaired by any subsequent legisla- 
tion. Thus, not only the covenants and conditions of the 
contract are preserved, but also the substance of the 
original remedies for its enforcement It is different with 
contracts between individuals and a state. In respect to 
these, by virtue of the XI Amendment to the Constitntion, 

* Head t>. niiiTersit:rf IB WaU. GS6. 

'Been v. Aikuuai, 20 How. 527; Bank of Washington v. Arkann^ 
ibid. 630. 

*B. Co. V. TenneBBee, 101 U. 8. 337; B. Co. V. Alabama, ibO. 8SS; 
B&ltzer V. Nortli Carolina, 161 id. 2«0. 

■ 123 TJ. S. 604. 

• Lonieiana t>. New Orleans, 102 U. S. 203. 
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there being no remedy by a suit against the state, the con- 
tract is substantially witiiout sanction, except that which 
arises ont of the honour and good faith of the state itself, 
and these are not subject to coercion. Although the state 
may, at the inception of the contract, have consented as 
one of its conditions to subject itself to suit, it may subse- 
quently withdraw that consent and resume its original 
immunity, without any violation of the obligation of its 
contract in the constitutional sense."" Yet, as was 
pointed outby Bradl^, J., in Hans v. Louisiana,*" "where 
property or rights are enjoyed under a grant or contract 
made by a state, they cannot wantonly be invaded. Whilst 
the state cannot be compelled by suit to perform its con- 
tracts, any attempt on its part to violate property or 
ri^ta acquired under its contracts may be judidally re- 
sisted ; and any law impairing the obligation of contracts 
under which such property or rights are held is void and 
powerless to affect their enjoyment." 

The force and effect of the prohibition as constmed by tiie 
Supreme Ooort. 

76. The force and effect of the prohibition, as con- 
strued by the court, is, that a state may not, by any law 
or by any act to which the state, by its enforcement 
thereof, gives the force of a law, deprive a party of the 
legal right of enforcing, or obtaining compensation for 
the breach of, an express contract, executed or executory, 
between individuals, or between a state and individuals, 
but a state may regulate or limit the remedies of the con- 
tracting parties, provided that it leaves in force a substan- 
tial part of the legal remedies which subsisted at the time 
of the making of the contract. 

■ Been v. Arkanua, 20 How. 627 ; B. Co. t>. Tennewee, 101 U. 8. 387. 
■•134 n. S. 1. See ftlw UeOahey v. Virginia, 186 U. MS. 
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EX POST PACTO liAWa AND BILLS OP ATTAINDKB. 

77, The eonatdtatioiul provlaionB. 

78, The diatiaetion betw«eu retroBp«etive and ex poit faeto lAm. 

79, Ex po9t faeto lawa deSned. 

80, ninBtratioiia of en pott faeto lam. 

SI. Uliutratioiu of laws which are not ex pott faeto, 
SZ. Bills of attainder and billa of pains and penaltiea. 

The oonstitntional provlaioiis. 

77. Section 10 of Article I of the ConBtitation declares 
that "no state shall . . . pass taxj bill of attainder or 
ex post facto law." Section 9 of Article I of the Conatitn- 
tion, restricting the powers of CongresB, declares that "no 
bill of attainder or ex post facto law shall be passed." 

The distinction between retrospectiTe and ez post facto 
laws. 

78. Ex post facto laws relate to criminal, and not to 
civil, procedure.^ They are necessarily retrospective, bnt 
all retrospective laws are not ex post facto.' State laws 
which operate retrospectively, or which divest anteced- 
ently vested rights of property, are not prohibited by the 
Constitution of the United States, if they are not ex post 
facto laws, and if they do not impair the obligation of con- 
tracts.' A state legislatare, unless restrained by the 

'Galder v. Bull, S DaU. 388; WatKn v, Mercar, 6 Pet. 88, 110; Car- 
penter V. Pennaj-lvania, 17 How. 466; League v. Texas, 184 U. a 158. 

' Calder v. Bull, 3 Pall. 886. 

■ Calder e. Bull, 3 DalL 886; Fletcher v. Peek, 6 Cr. 138; Ogdeu «. Saim^ 
den, 12 Wheat 266; Satterlee v. Matthewson, 2 Fet. 880; Watson «. 
Uereer, 8 Pet 88, 110; Carpenter v. Penn^lTania, 17 How, 4S6; B. A 
B. B. V. Neabit, 10 How. S95; Livingston e. Moore, 7 Pet 460; League 
V. Texas, 1S4 C 8. 166. 
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oonstitatioii of the state, may, therefore, enaot statntes 
setting aside a decree of a court of probate, refosing to 
allow probate of a will, and granting a rehearing by the 
court of probate with liberty of appeal therefrom, after 
the time limited by existing lavs for an appeal has 
passed ; * declaring that the relation of landlord and ten- 
ant exists between parties as to whom the eoarts of 
the state have decided that that relation does not exist; ' 
coring defective acknowledgments of deeds by femes 
covert; ' eonstroing by a declaratory statute, after the 
death of a decedent, existing tax laws so as to subject to 
a collateral inheritance tax the distribntive shares of non- 
resident distribatees;^ directing a county court to set 
aside an inquisition condemning certain land for the use 
of a railway and to order a new inquisition;^ directing 
the imposition of a tax according to an assessment there- 
tofore made; " authorizing the sale of lands on which the 
state has a lien for debts due to It; *" and establishing new 
remedies for the collection of taxes already delinquent.^' 
Upon the same principle, Congress having passed an act 
for the admission of a territory as a state, and having in 
that act omitted to provide for the disposal of causes 
pending in the Supreme Court of the United States on 
appeal from the territorial courts, may by a subsequent 
act properly make provision for such causes, for such 
legislation is remedial ; " and it may provide for a review 
of the actions of a commission created by it, by a transfer 

•Calder «. BhH, S DalL 886. 
■8*tterlae o. Uatthewrcn, 2 Pet. 3S0. 
■ Wfttaon V. Hereer, 8 Pet. SB. 
'CupMitw V. Peniu^lmiift, 17 How. tiie. 
*B. ft S. B. v. NMbIt, 10 How. 305. 
*LoBkti V. Now Odflua, 4 WoU. 172. 
"Liyingaton v. Uoore, T PeL 469. 
"LMgne V. Tazu, 1S4 U. S. 166. 
" FrMboTB «. Bmith, 2 WaD. 160. 



,t,.,.d.i. Google 



1S4 EX F06T FAOTO LAWS. 

of its proceedings and decisions to judicial tribmials for 
examination and determination de novo}' So also Con- 
gress may by statate impose a tax retrospectively.** 

Ex post facto laws defined. 

79. Li Fletcher v. Peck," Marshall, C. J., defines an 
ex post facto law to be one "which renders an act ponish- 
able in a manner in wlii<di it was not ponishable when it 
was committed." In Cnmmings v. Missouri,** Field, J., 
defines an ex post facto law, as "one whidt imposee a 
ponishment for an act which was not punishable at the 
time it was committed ; or imposes additional punishment 
to that then prescribed; or chai^jes the rules of evidence 
by which less or different testimony is sufficient to convict 
than was required." In Calder v. Bull," Chase, J., 
classified ex post facto laws as follows :--" first, those that 
m^e an action, done before the passing of a law, and 
which was innocent when done, criminal, and pnnish sach 
action; second, those that aggravate a crime, or make it 
greater than it was when committed; third, those that 
change the punishment and inflict greater ponishment 
than the law annexed to the crime when committed; and, 
fourth, those that alter the legal rules of evidence and 
receive less or different testimony to convict the offender 
than that required at the time of the commission of Uie 
offense." That classification has been repeatedly quoted 
with approval.*' 

" Stephena t>. CheiokM Nation, 174 V. S. 44S. 
"Stoekdale v. I. Co&, 20 WaU. 383. 
"8 Or. 138. 
»4 WalL 325. 
" 3 D&U. 386. 

"Kring V. MiBBonii, 107 V. 8. 221; Dmieui v. MuHoori, 1S2 id. 3T7; 
GibBon V. Misilnippi, 162 id. 565; MaUett v. North Carolina, 181 id. 680. 
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niiutratioiu of ex post facto laws. 

80. Laws have been held to be ea; post facto, which, 
after the commisBion of an act, alter the sitaation of the 
aoonsed to his disadvantage, as, for instance, by providing 
that the plea of autrefois convict should not at a second 
trial be a defense in the case of a prisoner convicted of 
murder in the second degree under an indictment charging 
mnrder in the first degree, the law having been at the time 
of the commission of the crime that snch a plea was a 
defense; " or by requiring a clergyman,"" or a lawyer," 
as a condition precedent to the practice of his profession, 
to take an oath that he has not done an act, for the doing 
of which, when done, deprivation of office was not a legal 
penalty; or by requiring one who applies to a court to 
open a judgment rendered against him *« absentia, to take 
oath, as a condition precedent to his obtaining the desired 
relief, that he has not done an act for the doing of which 
tile deprivation of the right to sue in courts of justice was 
not by law antecedently imposed as a peniilty;^' or by 
adding to the death penalty for murders already com- 
mitted, the withholding from the convict of all knowledge 
as to the date of his execution and the keeping of bim in 
solitary confinement until that time;" or by reducing 
from twelve to eight the number of jurors necessary for 
the trial of felonies conunitted before the enactment of the 
law.^ In the case last cited it was pointed out that while, 
as a general rule, the accused has no vested rights in 
particular modes of procedure, yet he cannot be deprived 
of any right that was regarded, at the time of the adoption 

-Kring II. Kiswuri, 107 U. S. 221. 
* Cnnunings «. Muaonri, 4 Wall, 277. 

" Bx porta Garland, 4 Wall. 333. Bnt aee Hawker v. New York, 170 
U. a 189. 
■* Pierce v. Carakadou, IQ WaB. 234. 
"Medle;^, PeldtloiieT, 134 V. S. 160. 
*'Thtimpaon V. IJtali, 170 U. a 343. 
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of the Constitution, as vital for the protection of life and 
liberty, and which he enjoyed at the time of the commis- 
BioQ of the offense charged against him." So also, Oon- 
gress cannot provide, by statute, that an act, which is not 
an offense against the law at the time of its doing, may 
become snch by a subsequent independent act with which 
it has no necessary connection; as, for instance, that 
subsequent bankruptcy, either voluntary or Involuntary, 
shall render criminal and punishable by imprisonment 
the obtaining of goods with intent to defraud at any time 
within three months before the oonunission of the act of 
bankruptcy."' 

nimtrationB of laws which are not ex post facto. 

81. On the other hand, a law changing the venue in a 
criminal case, though passed subsequentiy to the com- 
mission of the offense, is not ex post facto; " nor is a law 
open to that objection, which, though passed after the com- 
mission of an offense, requires that tiie persons selected 
for jury service shaU possess good intelligence, sound 
judgment and fair character," or which enlarges the class 
of persons who may be competent to testify as witnesses at 
the trial, as, for instance, by repealing a statutory prohi- 
bition of the admission of the testimony of convicted 
felons,** or which provides that "comparison of a dis- 
puted writing with any writing proved to the satisfaction 
of the judge to be genuine, shall be permitted to be made 
by witnesses, and such writings and the evidence of wit- 
nesses respecting the same may be submitted to the court 
and jury as evidence of the genuineness or otherwise of the 

■p. 862. 

-V.S.V. Fox, 96 V. a. 670. 

" Gut V. The State, 9 WalL 36; Oook «. U. &, 188 U. 8. 167. 

■Oibaon «. UiasiHippi, 162 U. 8. 666. 

"Hopt «. trtali, 110 tr. S. 574. 
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writii^ in diBpate,"*'' or whidi allows to the prosecntioii 
an appeal from the superior to the supreme court of the 
state,"' or which lessens the nxmiber of judges in t^e 
appellate conrt,"' or which limits Hie nmnber of spec- 
tators at execntions for mnrder ; " nor is a law ex post 
facto which denies the exercise of the right of franchise to 
bigamists, or polygamiste, for "the disfranchisement 
operates npon the existing state and condition of the 
person, and not npon a past offense;""* nor is a law nn- 
constitntional which prohibits the continuance of the 
practice of medicine by those who do not register them- 
selves in accordance with its provisions,'" or which ex- 
cludes from the practice of medicine those who have been 
convicted of felonies prior to its enacbnent;'* nor can 
constitutional objection be raised to a law which provides 
that whoever has been twice convicted of crime shall, npon 
conviction of a felony committed after the passage of the 
act, be deemed to be an habitual criminal, and be punished 
by imprisonment for twenty-five years." "While a law 
which endeavors to reach acte already committed and 
which provides a like punishment for the same act in the 
future is void in so far as it is retrospective, it is, however, 
valid as to offenses whidi are committed after its 
passage."" 

Bills of attainder and bills of pains and penalties. 

82. A bill of attainder is defined by Field, J., in Cmn- 
mii^ V. Missouri,"* as "a legislative act which infiicts 

"Thompson v. MiMoari, 171 V. 8. 380. 
" Hallett V. North OaioUna, 181 U. a. 589. 
"Dnnean «. Hiawuri, 1S2 17. 8. 377. 
■Holden v. HinneMta, 137 V. B. 483, 
** Mnrphjr «. Bainaej, 114 TT. S. IG. 
"BmIz «. Miehig&u, 188 U. S. SOS. 
•■ Hawknr «. Now York, 170 U. B. 189. 
"HcDooald v. MaBaaehumtta, 180 U. B. Sll, 
"Jadme t>. New Toik, 128 TJ. B. 189. 
"4 Wkll. 328. 



1.;. Google 



188 EX POST FACTO I4AWB. 

pnnistimrait without a judicial trial," and he adds, "If the 
pnnishinent be less than deatii, the act is termed a hill of 
puns and penalties. Within the meaning of the Constitu- 
tion, bUls of attainder indnde bills of pains and 
penalties." It has been held that a state eonstitntion 
requiring clergymen, as a condition precedent to the exer- 
cise of Hieir profession, to take oath that they had not 
committed certain designated acts, some of which were 
at the time offenses subject to legal penalties, and others 
of which were innocent acts,*" and that a state statute 
requiring one who applied to a court to open a juc^ment 
rendered against him tn absentia, to take oath that he had 
not committed certain designated public oflEenses,*' and 
that an act of Congress requiring a lawyer, as a condition 
precedent to the exercise of bis profession, to take an oath 
that he had not voltmtarily borne arms against the United 
States, etc., *" constituted in each case a bill of pains and 
penalties and was, therefore, subject to the constitational 
prohibition against bills of attainder, inasmuch as, by 
legislative action, and without judicial investigation, the 
statute imposed a punishment for an act done before the 
enactment of the statute, tiie oath being offered to tiie 
party incriminated as a means of compelling an admission 
of guilt 

* CnmmiDKB v. Uissoori, i WiUL 277. 
"PiMM V. CapOadon, 16 WbU. 234. 
'Ex parte Garland, 4 W»U, 333. 
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CHAPTER Vn. 

THE PROHIBITION OF STATE BILLS OP CBBDIT. 

S3. Billa of credit deflned. 

84. Wltftt are, and what are not, billa of credit. 

Bills of credit defined. 

83. Section 10 of Article I of the Constitntioii declares 
that "no state shall . . . emit bills of credit" Bills of 
credit within the meaning of tMs constitutional provision 
are promissory notes issued by a state goTemment on its 
credit "intended to circulate throughout the communitry 
for its ordinary purposes as money," and redeemable on 
demand, or at a day certain in the fntare.^ 

What are, and what are not, bills of credit 

84. A state, therefore, may not issue interest-bearing 
certificates in denominations ' ' not exceeding $10, nor less 
than 50 cente ' ' receivable by the state in payment of taxes, 
and of debts due to the state, and payable to officers of the 
state in discharge of salarleB and fees of office, and re- 
deemable by the state under an arrangonent that there 
shall be withdrawn "amraally from circulation one-traith 
part of the certificates."^ Nevertheless, a state may in- 
corporate a hank, of whidi that state ^all be the sole 
shareholder, and it may anthorize that bank to issue notes 
as circulation, without contravening the constitutional' 
prohibition, tiie distinction being that such notes are 
issued, not on the credit of the state, but on the credit of 

'Craig V. MiMonri, 4 Pet. 411; Byrne v. MiMonri, 8 id. 40; Briaeoe «. 
Bwtk of Kentnc^, 11 id. 267. 

'Craig V. MigMuri, 4 Pet. 410; Bjme v. Hiasoaii, 8 M. 40. 
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the capital and assets of the bank.' Coupons of state 
bonds, thoagh negotiable and reoeirable for taxes due to 
the state,* and warrants drawn in payment of appropria- 
tiona made by the l^^Iatnre, payable upon presentation 
if there be f mids in the treasury, and issued to individuals 
in payment of debts due to them,' cannot properly be 
called bills of credit, for they are not intended to circulate 
as money. 

■Kiieoe «. Buk of Kmtnxkj, 11 Pet 207; Dsningtoa v. The Budc of 
AUbwna, IS How. 12. 

* T&ginU Conpona Oue, 114 tT. B. 269, 2Si. 
*H. ft T. 0. B. V. Tezk^ 177 V. 8. W, 89. 
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CHAPTER VUL 

STATE COMPACTS. 
85. What eompaota are pennitted, and what are forbidden. 

What compacts are permitted, and what are forbidden. 

85. Section 10 of Article I of the Constitation declares 
that "no state shall enter into any treaty, aUianoe, or 
confederation. ... No state shall, without the consent of 
Congress, . . . enter into any agreement or compact with 
another state." This conatitational prohibition forbids 
compacts between a state and foreign nations, and also 
compacts between states of the United States, to which 
the assent of Congress has not been giv^i. It is, there- 
fore, decisive against the validity of the confederation 
entered into by the insurgent states in 1861.^ It also 
forbids a governor of a state to enter into an agreement 
with a foreign government for the extradition of a 
prisoner.^ But states may, with the consent of Congress, 
enter into agreements touching conflicting boundaries,' 
and, in such cases, the consent of Congress does not neces- 
sarily have to be given by congressional legislation ex- 
pressly assenting to each of the stipulations of the 
agreement between the states, but that consent may be 
inferred from the legislation of Congress touching the 

' Winiaaa v. Broffy, M U. a 176; Sprott v. U. a, 80 WaU. 469; Ford v. 
Sorgfl^ 97 n. S. 694; U. a «. KeMer, 9 WalL 83. 

• HolmM V. JenniBoi^ U Fet. 640. 

*IQiod« laUnd tp. Tifnnnnrhiinnttn. 18 PeL 724; HiMonri v. Iowa, 7 How. 
esO; Florida V. Oeoigla, 17 id. 47S; Alabama v. Qeorgin, 28 iO, 606; Tir- 
gisia t>. West 'nrginia, 11 Waa 39; Poole v. Fleeger, II Pet 186. 
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snbject-matter of the agreement* The prohibition of 
Eitate compacts does not invalidate agreements entered 
into before the adoption of the Constitntioa.' 

•TlrginiA e. Wwt VirgiiiiaL, 11 WalL 99; ^nrginia v. TwMMeo, MS 
n. 6. 508; 0/. Bt. L. A a F. Bf. «. Jamoi, 181 M. B4S, BUZ. 
• Whmrton v. Wiaa, 153 U. S. 169. 
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CHAPTER IX. 

FUGITrVEH FBOM JUSTICE. 

8A. Tlie eonatitntionsl provision. 

87. The coneiuTent jnrtBdietion of the federal and state eonrta. 

The constitntioiial proviBion. 

86. Section 2 of Article IV of the Coustitution declares 
that "a person charged in any state with treason, felony, 
or other crime, who shall flee from justice and he fonnd in 
another state, shall on demand of the executive anthority 
of the state from which he fled, be delivered up, to be 
removed to the state having jurisdiction of the crime." 
The words "treason, felony, or other crime," as Taney, 
C. J., said in Kentaeky v. Dennison,^ "in their plain and 
obvious import, as well as in their legal and technical 
sense, embrace every act forbidden and made punishable 
by a law of the state. The word 'crime' of itself includes 
every offense, from the highest to the lowest in the grade 
of offenses, and includes what are called 'misdemeanors,' 
as well as treason and felony." * This constitutional pro- 
vision imposes on the executive of the state in which the 
fugitive has taken refuge the duty of surrendering the 
fugitive upon demand mtide by the executive of tiie state 
from which the fugitive has fled, and upon proof made 
that he has been legally charged with crime, and this 
duty has been recognized by the act of Congress of 12th 
February, 1793," but if the governor of the state to which 
the fugitive has fled refuses to deliver him up to justice, 

■ 24 How. 99. 

'See alK Sx parte Beggel, U4 tJ. S. S42. 

■1 Stat. 302; Ber. Stat, aecs. 527S, 5279. 
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"there is no power delegated to the general government, 
either throu^ the judicial department or any other de- 
partment, to use any coercive means to compel him.*'* 
The Snpreme Coart of the United States, therefore, will 
not iBsne a mtmdctmus to compel the performance by a 
governor of a state of his constitntional duty of snrrender- 
ing to another state a fngitive from the justice of thai 
state.' This provision of the Constitation does not give 
to the person extradited any constitational right to insist 
that he shall not be tried for any offense other than that 
set forth in the requisition papers without first having an 
opportunity to return to the state from which he was 
extradited.* And a fugitive from jnstice who has been 
abducted from the state to which he fled may thereafter 
be tried in the state to which he has been forcibly carried, 
without violating any right or immmiity secured to the 
accused by the Constitution of the United States.'' 

The concurrent jnrisdiction of the federal and state 
courts. 

87. An allied fugitive from jnstice may petition a 
court of the United States for a writ of habeas corpus to 
inquire into the legality of his detention, but as the re- 
sponaihility of determining whether or not the alleged 
fugitive from jnstice be in fact a fugitive from justice, 
rests upon the executive of the state to which the fngitive 
has fled, a court of the United States will not discharge the 
fugitive upon the hearing of the writ of habeas corpus 
because, in its judgment the proof that the prisoner is a 
fugitive from justice is, though satisfactory to the 

*Per Ttuic7, C. J., in Eentne^ «. DenniMHi, 24 How. 100. 
•Eentae^ v. Danauon, 24 How. 06. 

'Lucellw o. 6«orgu, 148 U. S. 637; ef. Coagrore v. Wiaiur, 174 id. 94. 
* Mahon «. Jortiee, 127 IT. & 700. 
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executive, not as complete as might have been reqnired.' 
When, however, it is shown conclusively that the accused 
was not within the state at the tame the crime was com- 
mitted, he will be disdiarged npon Qie hearing of tiie 
writ" The alleged fngitive may also apply, by petition 
for a writ of habeas corpus, to a conrt of tiie state within 
whic^ he is detained in custody of the purpose of beii^ 
delivered to the joatice of another state, for the jurisdic- 
tion of the conrts of the United States over such petitions 
for writs of habeas corpus is not exdosive of the jurisdic- 
tion of the courts of Hie states in such cases, and the agent 
of the state demanding the surrender of the alleged 
fugitive is in no sense an officer of the United States, nor 
otherwise exempt from the process of the conrts of the 
states.*** 



•£c paru B«ggel, 114 U. 8. 0^; Boberta v. BeiUr, 116 id. 80; WMtten 
f>. Tomlinaon, 100 id. 281. Sea also Cook v. Hart, IM Id 183; PeuM v. 
Tena, 1S6 id. 311. 

• JB^tt V. People, 188 U. 8. 0&1. 

"Babb V. CoaaoOj, 111 U. a 024. 
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CHAPTEB X 

THE JUDICIAL POWBB. 

88. The eonstitatioiial proTuloiu. 

89. The theory of a judicial eyctem under the e 
BO. The neeeMiir of a federal jndieisry. 

91. Caaea in law and equity, ete. 

98. Oaaea affecting ambaaaadora, etc. 

93. Admiralty. 

m. Gontrovendea to which the United Statca ahftll be a partT- 

96. ControTBraiea betwaen eltixena of different atatea. 

96. Controveraiea between two or more atatea. 

97. ControTeraiea between a atate and ddsena of another atata, eta. 

98. Federal jnriadietion. 

99. Exelnoive and eoncurrent jnrlsdletiaa. 

100. The Mortn of the United Statea. 

101. Orifjiual jnriadietion. 

102. Appellate and anperriaorj jnriadietion. 

103. The ne«eaai^ of a judicial "case." 

104. The federal jadteiarj. 
109. The federal aapremaer. 

108. Conatitntional and atatntorj eonatmetion. 

107. Jndgmenta of courts. 

108. Treatiea. 

109. The law adminiatered in the federal eonrta. 

110. CoQita martial and impeachments. 

111. The IT Araendmrat. 

112. The T Amendment — (a) Due proeeaa of law; (b) Jeoparj^, ete. 
118. The VI Amendment. 

114. The Vn and Tm Amendmenla. 
lie. The ZI Amendment. 

116. The relatioiia between the federal and atate eonrta. 

117. The XIV Amendment aa dTeetlng ttat» jodidal i»«eeedlnga. 

118. The "full faith and credit" elanae. 

The constitntioiial provisioiis. 

88. Section 1 of Article m dedares, that "the judimal 
power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may 
from time to time ordain and establish. The judges,' both 
of the Supreme and inferior courts, sh^ hold their ofBces 
196 
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daring good behavioar, and ahall, at stated times, receive 
for their services a compensatioii, which shall not be 
diminished dnring their continuance in ofiKce." Section 2 
declares that "the judicial power shall extend to all oases, 
in law and equity, arising onder this Constitntion, the laws 
of the United States, and treaties made, or which shall be 
made, onder their authority; to all cases affecting ambas- 
sadors, other public ministers and consuls ; to all cases of 
admiralty and maritime jurisdiction ; to controversies to 
which the United States shall be a party ; to controversies 
between two or more states ; between a state and citizens 
of another state; between citizens of different states; be- 
tween citizens of the same state daiming lands under 
grants of different states, and between a state, or the citi- 
zens thereof, and foreign states, citizens, or subjects. In 
all cases affecting ambassadors, other pnblio ministers, 
and consuls, and those in which a state shall be party, the 
Supreme Conrt shall have original jurisdiction. In all 
the other cases before mentioned, Hie Supreme Conrt shall 
have appellate jurisdiction, both as to law and fact, with 
such exceptions, and under snch r^ulations as the Con- 
gress shall make. The trial of all crimes, except in cases 
of impeachment, shall be by jury; and snch trial shall be 
held in the state where the said crime shall have been com- 
mitted; but when not committed within any state, the trial 
shall be at such place or places as the Congress may by 
law have directed." 

Clause 2 of Article VI declares that "this Constitution 
and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be 
made, under the authority of the United States, shall be 
the supreme law of the land ; and the judges in every state . 
shall be bound tiiereby, anything in the constitution or laws 
of any state to the contrary notwithstanding. * ' 

The IV Amendment declares that "the right of the peo- 
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pie to be secure in their persons, honses, papers, aod 
effects, against unreasonable searches and seizures, shall 
not be violated, and no warrants shall issne, but upon 
probable cause, supported by oath or aflBrmation, and par- 
ticularly describing the place to be searched, and the per- 
sons or thii^ to be seized. " 

The V Amendment provides that "no person shall be 
held to answer for a capital, or otherwise infamous crime, 
unless on a. presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in 
the militia, when la actual service in time of war or public 
danger ; nor shall any person be subject for the same of- 
fense to be twice put in jeopardy of life and limb ; nor shall 
be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, with- 
out due process of law ; nor £^all private property be taken 
for public use, without just compensation. ' ' 

The VI Amendment provides that " in all criminal pros- 
ecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the state and district 
wherein tiie crime shall have been committed, whidi dis- 
trict shall have been previously ascertained by law, and 
to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favour, 
and to have the assistance of counsel for his defense." 

The VII Amendment provides that "in suits at common 
law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury shall be otherwise re-examined in 
any court of the United States, than according to the rules 
of the common law.'^ 

The Vill Amendment provides tiiat "excessive baU 
shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted." 
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The XI Amendment provides that "the judicial power 
of the United States shall not be constraed to extend to any 
suit in law or equity, commenced or prosecuted against 
one of the United States by citisens of another state, or by 
citizens or subjects of any foreign state." 

The theory at a judicial system nnder the common law. 

89. Many of the men who, as members of the Conven- 
tion of 1787, participated in tiie framing of the Consti- 
tation were lawyers, who had been trained in, and had 
mastered, the principles of the common law. When the 
Convention had determined that there sihotild be a judicial 
department of the government of the United States, those 
lawyers naturally found in the common law the principles 
of administration which they deemed it wise to adopt H 
they had been asked to formulate those principles they 
would have stated them substantiaUy as follows : 

It is the duty of every civilized govemmrait to pro- 
vide tribunals for the punishment of crimes and for the 
final determination of private controversies between indi- 
viduals. The accusation cannot be accepted as proof of 
the prisoner's guilt, nor can the statement of a claim by 
one individual against another be received as conclusive 
evidence of its validity. In each case there must be an 
inquiry by a tribunal before whom the respective parties 
can appear, to whom they can submit the evidence and the 
arguments on which they respectively rely, and who shall 
authoritatively decide the controversy. 

There are certain requirements of justice so obviously 
true that they do not need to be vindicated by argument, 
and so essential to the liberty of the citizen that their 
presence or absence is, in itself, a conclusive test of the 
existence of free institutions. Those requirements are 
purity, impartiality, and intelligence of administration, 
with as mndi rapidity of operation as is consistent with 
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the attainment of a correct result To tiiat end every de- 
fendant who IB accused of crime, or against whom a claim 
is attempted to be enforced by civil process, is entitled to 
an examination by an independent aathority to determine, 
upon a prima facie presentation of tiie case ftnd of the evi- 
dence supporting the charge, whether there should, or 
shoold not, be a trial ; to due notice of tiie time and place of 
trial; to information of the precise charge against him; 
to a reasonable time in which to prepare his defense; to 
be confronted with the witnesses against him; to have full 
opportunity of testing, by croBs-examination, the testi- 
mony of those witnesses ; to have compulsory process for 
the prodnction of witnesses on his behalf; and to be fully 
heard in his defense, at Ms option, either personally or by 
learned counsel of his own selection. 

Every civil action and every criminal prosecution in- 
volve two questions : first, of fact ; did the defendant do, or 
not do, the act with whose commission or omission he is 
charged t Second, of law ; is that act forbidden, and if so, 
what is the nature of the remedy to be given to the plain- 
tiff, or the punishment to be inflicted upon the defendant? 
It is clearly not necessary that these two questions should 
be determined at the same time, nor even by the same tri- 
bunal. On the contrary, it often is convenient to dispose 
of the question of law in the first instance. The defendant 
may say that, admitting for the sake of argument the fact 
that is charged against him, it yet does not constitute a 
subject of legal action against him. That preliminary 
question can then be determined, resulting, if in favour 
of the defendant, in the dismissal of the proceedings at 
that point, or, if adversely to him, settling the law as ap- 
plicable to the facts, if they be found, upon subsequent in- 
quiry, to be su(di as alleged against him. It is also clear 
that, while in either case the tribunal ought to act with 
integrity, and to that end must be guarded against corrnp- 
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tion and the pertarbing preBsnre of extraneous ciroum- 
stanees and undue influence brought to bear on behalf of 
either parl7, yet, as the question is of the one class or the 
other, different qualifications in the tribunal will be of 
greater, or less, importance in attaining a correct result. 
If the question be one of law, it is of chief importance that 
the tribunal have a competent knowledge of law, and pos- 
sess that trained judicial discretion which will enable it to 
correctly construe statutes, and to estimate the relative 
weight and value of conflicting anthorities and precedents. 
If, on the other hand, the question be one of fact, it is more 
important that the tribunal should be so constituted as to 
bring to bear upon the subject that experience which can 
only be gained in the pursuits of active life, and should 
take as neariy possible that plain eommon-sense view of 
the matter which the parties to the controversy would be 
likely to take if they were not biased by their interest in 
the result. It is certain that, as an aid to the correct deter- 
mination of a question of fact, a knowledge of law is of no 
use, except in so far as the study of the law as a science has 
developed the mind and eiilarged its powers, but any ad- 
vanta^ from that source is more than counterbalanced by 
the tendency of studious and contemplative minds to sub- 
stitute an imaginary world, peopled with fictitious beings 
and animated by artificial motives, for the real world in 
which we live, and, by the influence of professional, and 
especially judicial, training in the application of technical 
rules and in reasoning by analogy, to cause an undue sub- 
ordination of fact to theory. This tribunal, as I have in 
general terms described it, is that which the common law, 
in its wisdom, has provided in its system of trial by jury. 
Wherever and whenever that system has been honestly 
and intelligently applied, it has not indeed been infallible 
in its determinations, nor has it achieved ideal justice, for 
it shares in that imperfection which is common to all iusti- 
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tations wlii(di are of human origin and operated by finite 
agendea, but it has in the vast majority of eases done sab- 
stantial jnatice. Wherever and whenever that system has 
seemed to fail, it has so seemed because the judge has not 
been sufficiently learned and able, or because the jury has 
not been of average intelligence, or because the judge has 
not performed his proper functions, or has permitted the 
jury to disregard theirs. 

If the judge who presides at the trial be intelligent, cour- 
ageous, and of sufficient decision of character, he will, by 
the application of the rules of evidence, prevent the minds 
of the jury from being diverted from the true point of in- 
quiry, he will submit questions to them only npon adeqnate 
proof, and he will, in his chaige, put clearly and unmis- 
takably before them the precise questions of fact which it 
is their province to determine, and by his instructions upon 
the law of the case, conveyed in clear term^ and laid down 
with firmness and decision, he will prevent them from 
being swayed by extraneous circumstances, and from mis- 
apprehending either the question in the case, the evidence 
relevant to it, or the rules of law controlling their decis- 
ion. On the other hand, a judge, however honest in inten- 
tion, who talks and does not listen, who yields to hasty and 
ill-considered views of the testimony of witnesses, who an- 
ticipates the aigoments of counsel, who is vacillating and 
indecisive in his determinations upon questions of evi- 
dence, or who either doea not take clear views of the law 
applicable to the case, or fails to impress npon tiie jury, 
with force and energy, the law whi(^ they most apply, is a 
serious obstruction to the administration of justice. 

So also ia it essential that the jurors be impartial, biased 
neither by relation to the parties, by interest in the result 
of the contest, nor by prejudice, and that they should be 
of at least average intelligence. There is no magic in the 
jury box to dissipate the miats of prejudice, nor to convert 
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ignorance into knowledge, nor stupidity into sense. Men 
of insufficient intelligence cannot be expected to decide cor- 
rectly questions of fact, eitter simple or complicated. 

There most also be a supervisory body to determine 
whether or not justice requires that the party against 
whom judgment shall have been given should have a new 
trial upon the facts, either because of error in the tribunal 
in its application of the law, or in its admission or re- 
jection of evidence, or in deciding against the weight of 
the evidence, or because of the subsequent discovery of 
new evidence which, if produced at the trial and if be- 
lieved by the tribunal of the first instance, ought, in 
justice, to have led to a different verdict 

There must also be an appellate tribunal, not to give the 
unsuccessful litigant a second chance, nor to retry the case 
upon the facts, but to review the record of the case and to 
set aside the judgment, if in its entry the principles of jus- 
tice, or the rules of law, have been violated; or to remit 
the cause to the lower court for retrial, if that court shall 
be found to have erred in the admission or rejection of 
evidence, or if the evidence for the prosecution, taken as a 
whole, and assuming its truth, and drawing aU the infer- 
ences that can be drawn from it, is legally insufficient to 
justify the judgment. It has been found in all civilized 
countries that an appellate tribunal is essential to the 
maintenance of uniformity in the administration of the 
law, and to the prevention of tyranny and caprice iu the 
judges of the courts of first instance. 

The necessity of a federal judiciary. 

90. Having regard to the relation between the United 
States and t^e states, and bearing in mind that the United 
States cannot impose duties upon officers of the states, and 
compel the performance by those officers of the duties so 

14 
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imposed,* it is, in an especial degree, essential that the 
United States should have the power of establishing conrts 
of civil and criminal jniisdiction for the pmuahment of 
offenses against the laws of the United States, and for the 
protection and enforcement of rights created by the Con- 
Btitation, laws, and treaties of the United States. It is 
also necessary to the enforcement of the declared su- 
premacy of the Constitution, laws, and treaties of the 
United States, that a conrt constitnted by the United 
States with jurisdiction co-extensive with the territory 
subject to the Constitution, should be, so far as regards 
all subjects of judicial cognizance, the final arbiter by 
whom the constmction of the Constitation of the United 
States is to be authoritatively determined,* for otherwise 
the Constitation might have one meaning in one state, and 
a different meaning in another state, and it might be con- 
stroed in one way in one court and in another way in an- 
other court,' and if the legislative, executive, and judicial 
departments of the several states were at liberty to con- 
clusively determine for themselves the construction of that 
instrument, and the nature and the extent of the restraints 
upon freedom of state action imposed by it, those re- 
straints would bind any one state only in so far as that 
state might choose to be bound at any particular time, and 
the inevitable result would be, as Marshall, C. J., said in 
Cohens v. Virginia,* to prostrate the federal "government 
and its laws at the feet of every state in the Union. ' ' The 
framers of the Constitation also deemed it necessary, in 

' Prigg o. PeimB7lTaniB, 16 Pet. S39 ; Kentae^ v. Denniioii, 24 How. 66. 

■ Cohen* v. Virginia, 6 WheftL 264; B&nk of Hamilton v. Dudler'a Lmbm, 
2 Pet. 492, G24; Dodge v. WooJaej, IS How. 381, 347; Martin v. Hnuter'a 
L o w 00 , 1 Wbeat. 304; MiaBonri v. Andriano, 1S8 U. 8. 496; ConnoUf v. 
v. a p. Co., 184 id. 540. 

'Uarbm? V. Hadiaon, 1 Cr. 137; Van Borne '■ Leasee v. Dorruiee, 8 DaU. 
301; The M^>or e. Cooper, 6 WalL 247; Norton v. SbObT Conntr, 118 U. S. 



< 6 Wheat. 38S. 
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order to guard against possible prejudice in the courts of 
the states as affecting citizens of other states, when liti- 
gants in those courts, that every citizen of a state should, 
when sning a citizen of another state, have the option of 
bringing his action in the federal coart within that other 
state, or in the conrt of the state, as might seem advisable 
to him. 

The Constitntion has, therefore, conferred npon the 
comls of the United States jurisdiction in two classes of 
causes, depending in the one class on the character of the 
cause, and in the other class on the character of the 
parties." 

Oases in law and equity, etc. 

91. "Cases, in law and equity, arising under this Con- 
stitution, the laws of the United States, and treaties made, 
or which shaU be made, under their authority" indnde all 
subject-matters of litigation, civil or criminal, whose de- 
termination requires the application or construction of the 
Constitution, laws, or treaties of the United States. A 
suit brought against a state by one of its own citizens can- 
not be maintained under this provision of the Consti- 
tution." As Strong, J., s^d,^ ' ' A case consists of the right 
of one pari?, as well as of the other, and may tmly be said 
to arise nnder the Constitntion, or a law, or a treaty of 
the United States, whenever its correct decision depends 
upon the construction of either. Cases arising under the 
laws of the United States are snch as grow out of the legis- 
lation of Congress, whenever they constitute the right, or 
privilege, or daim, or protection, or defense of the party, 
in whole or in part, by whom they are asserted." Fuller, 

* Chuholm V. QeoTgia, 2 DoU. 419, 475 ; Coheiu v. Virgbda, 6 Wheat. 264, 
378; Marthi v. Hunter's Lessee, 1 Wheat. S04, 331, 343; The Uosea Ta;rloT, 
4 WbIL 411, 429. 

* Hana v. Lomeiana, 134 U. 8. 1. 

' Teimeasee v. Davia, 100 U. 8. 251, 264. 
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C. J., haa also said forcibly" that if in the caiue, "it 
appears that some titl^ right, privilege, or immnnity on 
whi(^ the recovery depends will be defeated by one oon- 
stmction of the Constitntion or a law of the United States, 
or snstained by the opposite constmction, then the case is 
one arising under the Constitntion or laws of the United 
States."* 

Oases afTectiiig ambassadors, etc. 

92. "Cases affecting ambassadors, other public minis- 
ters, and consuls" are oases to whidi such officers are 
parties, or so far privies, that the determination thereof 
will conclude their rights.'** 

Admiralty. 

93. "Cases of admiralty and maritime jurisdiction" 
comprehend litigated cases with regard to acts done and 

■Cooke V. ATWy, 147 U. B. S7S, 384. 

*8ee alio CoIwiib v. Tirginis, 6 Wbesk 264, 379; Oaboni v. Bank of the 
IT. &, » id. 738, 824; The H«70i v- Ooop«r, 6 WalL M7, 2St; Q.-W. & W. 
Go. t>. Keyet, H U. S. 199, 201; B. Co. v. HisnaBippi, 102 id. 135, 140; Amw 
V. Kansas, 111 id. 449, 462; K. P. B. v. A., T. A B. P. B., 112 id. 414, 416; 
Prorident BaTings Soeietj v. Pord, 114 id. 63S; P. B. Bemoval CaaM, 115 id: 
1; MeteaU v. Watortown, 128 id. S86; Bnrthe v. DonJa, 133 id. 514; Book v. 
FerkinB, 1S9 id. 628; UiteheU v. Smale, 140 id. 406; Cooke v. Aveiy, 147 id. 
876; Beldea v. Chase, ISO id. S74; N. P. B. v. Colbnm, 164 id. 383; In rv 
Leiuioii, 166 id. 648; A. Ex. Co. v. Uichigan, 177 id. 404; W. U. T. Co. v. 

A. A. B., 178 uL 239; Lampasas v. Bell, IBO id. 276; TuUoek «. MnlTaue, 
184 id. 497; Patton v. Brady, ibid. 608; Howard v. U. 8., iMd. 676; V. W. 
Co. V. Ticksbnrg, 185 id. 65; Filhiol «. Uannee, ibid. 108; Talbot e. 8l a 
First Nat. Bonk, ibid. 172; SwsfEord t>. Templeton, aid. 487; Harsh v. Vt, 

B. ft Co., 140 id. 344; Holt v. L Hf g. Co., 176 id. 68 ; Arkansas v. E. A T. a 
Co., 188 id. 185; C. C. D. Co. v. Ohio, i&id. 288; N. P. ft P. W. v. O. W. B. 
Co., ibid. 216; F.-O. U 8. Co. o. Springer, 186 id. 47; Eennard «. Nebraska, 
186 id. 804; BawTur v. Piper, 189 id. 154. For eases alfeeting officers of 
the United States see In re Neagls, 13S U. & 1; Sounenthell «. M. B. Ci>., 
172 id. 401; Bailsman v. Dixon, 173 id. 113; Auten v. U. B. Nat Bank, 174 
id. 125; Boske n. Comingore, 177 id. 450; Gsblemnn v. P., D. ft E. By., 179 
id. 335. For cawa affecting ooTporations created by the United Btatea lee 
N. P. B. V. Amato, 144 U. & 406; T. A P. By. v. Cody, 166 id. 606. 

»U. 8. V. Ortega, 11 Wheat. 467; Blyew v. V. S., 13 WalL 58L 
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rights created, or contracts to be performed, upon the high 
seas or inland navigable waters, or with regard to con- 
tracts for the transportation of passengers or goods on 
the high seas or on navigable waters between different 
states. The conrts of the United States have, therefore, 
fnll jurisdiction in admiralty, and, as Bradley, J., said,^* 
"the boundaries and limits of the admiralty and maritime 
jurisdiction are matters of judicial cognizance, and cannot 
be affected or controlled by legislation, whether state or 
national.^ ' But within these boundaries and limits the law 
itself is that which has always been received as maritime 
law in this country, with such amendments and modifica- 
tions as Congress may from time to time have adopted." 

The judicial power, being defined by the Constitation, 
cannot be extended by legislation under the guise of a 
regolation of commerce, for the legislative regulation of 
any subject-matter of jurisdiction is in its nature essen- 
tially distinct from the creation of a tribunal and the 
vesting in that tribunal of jurisdiction over any particular 
subject-matter." Congress may legislate as to maritime 
torts,^* and maritime contracts. Ships navigating the 
high seas, though in the prosecution of commerce between 
two ports of the same state, are subject to ttie federal 
power of regulation, and may therefore have the benefit 
of the limitation of liability under the statntra of the 
United States,'" and the liinited liability statutes now ex- 
tend to all vessels used in navigation of inland waters.'* 
"While states cannot create maritime liens, nor confer juris- 
diction upon their courts for the enforcement of such 

" In M Oarnett, Kl U. 8. 1, 1*. 

" The St Lawrence, 1 BI. G22, 6, 7 ; The Lottawanoa, 21 WaU. SS8, S7G. 
" The Qenewe CUef v. Fitahnjifa, 12 How. 443, 452. 
"In re Garnatt, 141 U. & 1 ; Workman ». New York, 17« id 662. 
■BoT. Stat Sees. 428S and 428B; LoTd v. Q. N. & P. S. S. Co., 102 U. 8. 
541. 

"Aistof l»tb Jone, 1886; 24 Stat SO, »1 ; 2ii re Oaraett, 141 U. a 1. 



u,g,t,.,.d.i. Google 



208 IHB JUDIOIAI. FOWEB. 

lieiiB,*' nor anthonze tiieir courts to entertain suits for 
damage for the brea&b of contracts for transportation of 
passengers on the high seas,*^ nor proceedings in rem in 
collision cases on navigable waters," yet, as the general 
maritime law does not recognize liens in favour of mate- 
rial men for supplies famished to vessels in their home 
ports, or for materials sold for ships in process of con- 
struction, the states may by statute authorize liens there- 
for, which may be enforced by proceedings in rem in the 
admirally courts of the United States.^" On the same 
principle, as both at common law and in admiralty the 
right of action for a tort is personal and dies with the per- 
son injnred, and no action is maintainable therefor,^' the 
right of action in such cases when conferred by a state 
statute is enf oroible in a state court in a case of death 
cansed by collision in navigable waters which are within 
the jurisdiction of the state, and it is also enforcible when 
the navigable waters are also within the admiralty juris- 
diction of the United States'" in the courts of the 
United States on the admiralty side," and also on 
the law side.^* In England navigable waters are, in law, 
only those in which the tide ebbs and flows; and, in 
that country, the admiralty jnrisdiction is further re- 
stricted by the requirement that the locus in quo, thon^ 
within the ebb and flow of the tide, should not be infra 
corpus comitatus nor at sea infra fauces terra. In certain 

" The Belfast, 7 Wall 624 ; Monn v. SturgeB, 1S4 U. 8. 256 ; The Boanoke^ 
18ft id. 185; The B. W. Pareona, 191 i<i 17. 

"The Moiea Taylor, 4 Wall. 411. 

" The Hine o. TroTor, 4 WalL 555. 

"BdwardB V. Elliott, 21 Wall. 532; The Lottawuma, ibid. 558; The Katt^ 
104 XT. 8. 468; The B. W. Parsons, 191 id. 17. 

*> Higgins V. Batcher, Yelv. 8ft; Bs parte Gordon, 104 TJ. B. 51S. 

"8. Co. V. Chase, 16 WalL 622; Sherlock v. AlUng, 98 U. 8. 99; Bntkr 
V. R A a a Co., 130 id 627. 

*Ex parte Oordon, 104 U. 8. 615; Ex parte Feriy Co., ibid. 51ft. 

•■ By. Co. V. Whitton, 13 Wall. 270. 
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of the earlier cases m this country the English test of navi- 
gability in a legal sense was applied, but, as the reason of 
the rule failed here, and as its adoption woold have taken 
ont of the jnrisdictiou of admiralty the inland waters and 
many rivers which are in fact navigable but where there 
is no ebb or flow of the tide, the 9th section of the Judiciary 
Act of 1789 constituted navigability in fact the test of 
navigability in law, and the later cases have followed that 
statutory role." 

ControrersieB to which the United States shall be a part^. 

94. The phrase "controversies to which the United 
States shall be a party" requires no elucidation further 
than to note that the United States, as a sovereignty, can- 
not be sued without its own consent,^ and the constitu- 
tional provision does not impose upon Congress any duty 
to constitate tribunals to take cognizance of claims against 
the United States. Under this provision the United States 
may bring suit against a state in the Supreme Court of 
the United States, but, by reason of the state being a sov- 
ereignty, interest upon the principal found to be due by 
the state will not be awarded, unless its consent to pay 
interest has been given by its legislative, or executive, 
act" 

"Tlie Genesee Chief v. Fitihuj^, 12 Haw. 443; Hob&rt v. Drogan, 10 
Pet. 108 i Waring v. Clarke, G How. 441; N. J. N. Co. v. Uerehante' Bank, 
6 id. 344; Fretz v. Bull, 12 id. iSB; Allen v. Newberry, 21 id. 244; Uagnln 
0. Card, ibid. 248; The St Lawrence, 1 BL 522; The ICoses Ti^lor, 4 WaU. 
4U; Tha Hine v. Trevor, ibid. 6SS; The BeUaat, 7 id. 624; The Eagle, 8 U. 
IS; The Daniel Ball, 10 id.. 557; The MonteUo, 20 id. 430; Bntler v. B. ft B. 
6. Co., 130 U. a 527; Belden v. Chue, ISO id. 674; Uoran v. Sturgea, 
1S4 id: 2S6; P. B. «. Napier S. Co., 166 id. 280; The Glide, 167 id. 606; 
Workman v. New York, 178 id. 562j Tlie B. W. Parwne, 191 id. 17. 

-McElrath v. V. S., 102 U. S. 426; Sekilluiger v. U. S., 16G id. 163; 
Belknap v. Sdiild, 161 id. 10; Stanlesr v. Schwalbjr, 162 id. 25S; Ain«a v. 
V. a, 1S4 id. 630 ; Bigbr «. U. 8., 188 id 400. See also 24 SUt. 505, c 35ft. 

"U, & V. North Carolina, 136 U. B. 211. Bee U. a o. Uiehigan, ISO id. 
379. 
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OontrorersieB between dtizeiu of different states. 

95. The phrase, controversies "between citizens of dif- 
ferent states," vests in the conrts of the United States 
jnrisdiction over all proceedings in personcmi between 
snch parties. As Marshall, C. J., said in Cohens v, Vir- 
ginia,'" "If these be the parties, it is entirely unimportant 
what may be the subject of controversy. Be it what it 
may, these parties have a constitutional right to come into 
the courts of the Union;" and as Field, J., said in Gaines 
V. Fnentes,^ ' ' It rests entirely with Congress to determine 
at what time the power may be invoked, and upon what 
conditions."'* 

A citizen of a territory, or of the District of Colmubia, 
cannot sue under this danse," nor can a state.*' That 
jurisdiction which is dependent on the character of the 
parties does not include proceedings in rem, or quasi in 
rem, such as qnestions of probate," or actions for 
divorce.'* 

■ 6 Wlrnt 3T8. 

"88 0. 8. 10, 18. 

"See Blao PaTiie v. Hook, 7 WaU 42S; Hyde v. Stone, 20 How. 170, 175; 
Sj. Co. V. WUtton, 13 WaU. 270, 287; Boom Co. v, Fattanon, 98 V. 8. 
403; Dennick v. B. Co., 108 Id. 11; £x parte Bojd, 106 id. S17; Eoenigs- 
berger e. B. S. U. Co., 1S8 id. 41; St. L. & & F. Bj. v. Jmrnes, 161 id. 54S; 
St J. A Q. I. B. V. Steele, 167 id. 650. The law applied In aoiitniT<mie« b«- 
tween citicens of different states in diBomaed b^ Proftwor Pepper in "Bor- 
derland of Federal and State De^niona," and infra, eec 109. And see 
Boehn v. C. B., 125 U. S. ESS ; Friedlander v. T. ft P. Bf., 130 idL 416 ; dark 
V. Berer, 130 id. 96; Scott o. Neel7, 140 id. 106; Groee v. Allen, 141 id. 628; 
Ellenwood t>. M. C. Co., 158 id. 105; H. F. L Co. t>. C, IL ft 8L P. %., 176 
id. 91; Dooley v. Peaae, 180 id. 126 j W. U. T. Co.t>. 0. P. Co., 181 id. 92. 

"Bamej' v. Baltimore, 6 Wall. 280; Cameron c Hodges, 127 IT. a 822; 
Eoenigsberger «. B. a H. Co., 158 id. 41; Hooe e. Jamleaon, 166 id. 895. 

"P. T. a Co. t>. Alabama, ISS U. a 482; Arkanaaa «. E. ft T. C. Co., 183 
id. 185; of. H., K. ft T. B7. v. Hiasouri B. ft W. Comra., i&id. 63. 

"Fouvergne n. Kew Orleana, 18 How. 470; Bjers v. McAnli^, 149 TT. a 
008; Clarke v. Clarke, 178 id. 186; of. CHuk v. Beret, 139 id. 96; Harea «. 
Pratt, 147 id. 667. See also EUenwood e. H. 0. Oct., 168 id. 106; a T. Oo. 
*>. B. B. Nat Bank, 187 id. 211. 

"Barber v. Barber, 21 How. 682. 
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OontToversiea between two or more states, etc. 

96. The phrases "controversies between two or more 
states . . . between citizens of tiie same state claiming 
lands under grants of different states" seem to be miam- 
bignons. The cases of suits between states have been 
mainly controversies as to conflictiog bomidaries,''" and in 
these cases there is no doubt as to the jurisdiction. In 
1790 it was assumed'* that the courts had jurisdiction of 
a bill filed by one state against another state and grantees 
of that other state to enjoin ejectment suits by those 
grantees with regard to land, political jurisdiction over 
which was claimed by both states, bat judgment was en- 
tered in favour of the defendant state on the ground that 
the plaintiff state had no property interest in the deter- 
mination of the ejectment suits. It has since been held 
that a state cannot, upon an allegation of a violation of an 
interstate compact, enjoin another state and officers of the 
United States from diverting the water of a navigable 
river as a result of an improvement of navigation under 
congressional authority ; ''' nor can a state in a suit against 
a municipality of anotiier state, enjoin an improvement of 
navigation becanse of an apprehended diversion of trade 
from one of its municipalities to the defendant munici- 
pality;'" nor oan a state having assumed the collection of 
a debt dne to one of its citizens by another state sue in its 
own name that other state; '^ nor can a state in an action 

"New Jeney v. New York, 5 Pet 284; Bhode lal&nd v. HaaeoehaHtte, 
12 id. 6S7, 724; Missouri v. lowft, T How, 660; Florida v. OeoT^ 11 id. 298, 
17 id. 478; Al&buns v. GeoTgia, 23 id. SOS; Virginia v. West ^nrginia, 11 
WalL S9; Indiana v. Kentucky, 136 U. 8. 479; Nebraska v. Iowa, 145 id. Sl»; 
Iowa V. nUnois, 147 id. 1; Virginia v. Tennessee, 148 id. BOS; Tranessea «. 
Viiginia, 177 id. SOL 

■ New York v. Connecticnt, 4 DaU. I. 

" South Carolina v. Oeor^ 93 U. 8. 4. 

■* WtseoDsiii V. Dnlath, 96 V. S. 379. 

** New Hampshire v. Louisiana, 108 V. 8. 76 ; ef. Sooth Dakota v. North 
CWolina, 192 id ZS6. 



U,g,t,.,.d.i.COOC^IC 



212 THE JUDICIAI^ FOWEB. 

againat a corporation organized under the laws of an- 
other state invoke the exercise of the original jorisdiction 
of the Supreme Coart to compel the payment of a penalty 
for a violation of the law of the plaintiff state;*' nor 
enjoin the enforc^nent of the laws of another state upon 
an allegation that those laws, if execnted, will build np 
the cominerce of cities of the defendant state to the 
injnry of the commerce of the plaintlfE state.*' On the 
other hand, a state may invoke the original jnrisdiction 
of tiie conrt by a bill against another state and a sanitary 
agency thereof to enjoin the discharge of sewage into a 
river flowing through the plaintiff state,** the gronud of 
decision being tliat the relief prayed is the abatement of 
a nuisance iojnrions to the health of citizens of the plain- 
tiff state, which can properly sue as parens patriee. So 
also a bill may be filed by a state on behalf of her eitizensi 
as well as in vindication of her rights as an individual 
owner, to restrain another state from depriving it of the 
waters of a river accustomed to flow through and across 
its territory, and the consequent destruction of the prop- 
erty of herself and her citizens, and injury to their healtii 
and comfort*' The original jurisdiction eiteuds to a suit 
by a state as the donee of certain bonds issued by another 
state, and secured by a mortgage of railroad stock belong- 
ing to the latter state, to compel payment of the bonds and 
a subjection of the mortgaged property to the satisfaction 
of the debt** And that jurisdiction also extends to an 
action by a state against an officer of the United States^ 

"WiMOMia V. p. I. COt 127 U. a 28B. 

- LouisiULa V. Texaa, 17« IT. 3. 1, 17, 18. 

*■ MiSBouri v. niinoia, 180 IT. S. 308; Fuller, C. J., uid HarUn ud White, 
JJ., disBeated. 

- KanBM V. Colorado, 185 V. 8. 125. 

"Sonth Dakota v. North Carolina, 192 U. 8. 286; White, J., Fuller, 0. J, 
and McKenna and Day, JJ., dissented. 
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where the United States is the real party in interest ad- 
verse to the state/" 

It has, however, been held that as the United States "has 
no power to impose on a state officer, as snch, any duty 
whatever, and compel him to perform it," a state cannot, 
by a suit against the governor of another state, compel 
the performance of a "duty" by an officer of that other 
state, for "there is no power delegated to the general gov- 
ernment, either through the judicial department, or any 
other department, to use any coercive means to compel 
him. "*' An Indian tribe within the United States, being 
a "domestic dependent nation," and not a state, can- 
not bring suit against a state onder this clause of the 
Constitntion.*' 

Oontroversies between a state and dtiienB of uiother 
state, etc. 
97. The clauses of the constitational provision, giving 
jurisdiction to the courts of the United States in "contro- 
versies . . . between a state and citizens of another state 
. . . and between a state or the citazena thereof, and for- 
eign states, citizens, or subjecte," were, at an early day in 
the history of the government, the subject of much contro- 
versy. There has never been much question as to the 
jurisdiction in causes in which a state was the plaintiff ; ** 
in such cases it has been denied only in an action to recover 
on a judgment for a penalty for a violation of municipal 
law,*" and in actions in which it was necessary to join 
citizens of Uie plaintiff state as parties defendant;"** bnt 
the jurisdiction was earnestly contested in cases in which 

"UiiuMota e. Hiteheoek, 185 V. 6, 373. See U. & v. Michigwi, IW id. 
308. 
** Eentuc^ v. DenuiMn, 24 How. 46. 
"The Cherokee Nation v. Oeorgia, 5 Pet. 1. 
"TexM V. White, 7 Wall. 700. 
-Wwconsiii V. P. I. Co., 127 U. S. 285. 
" California v. B. P. Co., 157 V. B. 22B ; MiimeKta «. N. 8. Co., 184 id. 199. 
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a state was defendant and citizens of other etatefi were 
plaintiffs. In 1792 the Snpreme Conrt of the United 
States, in Ghisholm v. Qeorgia,"^ the canse being an action 
of assumpsit bronght by a citizen of Sonth Carolina 
against the state of (Georgia, sustained the original juris- 
diction of the Snpreme Court in suits by a citizen of one 
state against another state. In consequence of that judg- 
ment, and for the purpose of relieving the states from 
liability to suits to enforce the payment of their obliga- 
tions,"' the XI Article of the Am^idments to the Consti- 
tution was adopted." 

Federal inriadictioit. 

98. The jurisdiction of the oonrte of the United States 
is, in its character, either civil or criminal, and, in its exer- 
cise, either exclusive of, or concurrent with, the jnrisdic- 
tion of the courts of the states, and either original or 
appellate, first, by appeal from a federal court of original 
jurisdiction to a federal conrt of intermediate, and thence 
to the federal court of final, appeal ; or second, by appeal 
directly from the federal conrt of original jurisdiction to 
the federal conrt of final appeal ; or third, by appeal from 
a state conrt of last resort to the federal court of final 
appeal. The courts of the United States also exercise a 
supervisory jurisdiction, over the courts of the states by 
the removal therefrom, before trial, of certain causes of 
federal cognizance,"* and a general supervisory jurisdic- 
tion which may be invoked by a petition for a writ of 
habeas corpus, whenever a person is in custody for an act 
done or omitted in pursuance of a law of the United States, 
or of an order, process, or decree of a court, or a jndge 

•> 2 DmU. 419. 

■■ Cohens V. Yirginia, 6 Wheat. 406. 

"Infra, Section IIS. 

"Infra, Baetitm 102. 
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thereof, or is in custody in violation of ihe Constitation, 
or a law or treaty of tbe United Statra."" 

As the courts of the United States are courts of limited 
jurisdiction, the record mnst show affirmatively that the 
cause is necessarily of federal cognizance, by reason of 
either the subject-matter of litigation,"' or the character of 
tiie parties,'^ and this most be formally averred,"^ or dis- 
tinctly appear on the face of the record,"' If the juris- 
dictional fact does appear on the face of the record, it 
can only be traversed by a plea to the jurisdiction." 
There is a conclusive presmnption of law that a corpora- 
tion and all its members are citizens of the state creating 
the corporation "' and that a national bank is a citizen of 
the state within which it ia located.'" 

" Bsv. Stat., iMB. TS3, 761; In re Ne&gle, 136 V. B. 1; In re Loner, 134 
id. 372; Medl^, PeUtioner, ibid. 160; In re Frederich, 14B id. 70; Ohio v. 
Thomas, 173 id. 276; Boske «. Comingore, 177 id. 469; ef. StortI v. ICUM- 
rJiiiMtta, 18B id. 138. 

"Lawlar V. Walker, 14 How. 14B; Oabom «. Bank of the United States, 
9 Wheat 738, 823; Uilla v. Brown, 16 Pet. 52G; B. Co. v. Bock, 4 Wall. 177, 
180; Tennessee v. Union I Planters' Bulk, 152 V. B. 4fi4; Chappell v. 
Waterworth, 155 id 102; P. T. C. Co. V. AlabamA, ibid. 482; E. L. L. Co. 
V. Brown, i&id. 488; S^jvari v. Deni^, 158 id. 180; H. ft T. C. B. v. TezM, 
177 id. 66; W. U. T. Co. «. A. A. E., 178 id. 289; ef. K. W. P. Co. v. O. B. 
C. Co., 142 id. 264. 

"Dred Scott v. Buidford, 19 How. 393; Binghun v. Cabot, 3 DalL 882; 
Capron v. Van Noordeu, 2 Cr. 126; Braithaupt c. Bank of Georgia, 1 Fet. 
238; Browne. Kaene, 8 id 112, 115; HorathaU c. Tbe CoUeetor, 9 WaU.560; 
Oodirejt v. Terry, 97 U. 8. 171; Bobertson v. Ceaae, ibid. 646; GTBce «. 
A. C. I. Co., 109 id. 278, £83; Cameron v. Eodgea, 127 id. 322; Chapman v. 
Bamej', 129 id. 677; Sterena v. Nichols, ISO id. 230; Timmons v. E. h. Co., 
139 id. 378; Denny v. Piioni, 141 id. 121; Mattinglj v. N. W. V. E., 168 id. 
53; I. a & L Go. v. Oibney, 160 id. S17; St. L. & S. F. B7. v. Jaroea, 161 
id. 546; Benjamin v. New Orleans, 169 id. 131. 

*■ Montalet v. Hurray, 4 Cr. 46. 

"Jones V. Andrews, 10 WalL 327; Godfrey v. Terry, 97 U. a 171; Bobert- 
son V. Cease, ibid. 646. See also Aibuckle e. Blaekbom, 191 id 406; Min- 
nesota V. N. a Co., 194 id 48. 

" Wickliife 11. Owings, 17 How. 47. 

"O. & H. B. V. Wheeler, 1 BL 286; a & 0. B. t>. Harris, 12 WalL 65; 
I^. Co. V. Whitton, 13 id 270; Mailer v. Dows, 94 U. B. 444; St L. A & F. 
By. e. James, 161 id 54S ; Blake v. McQung, 172 id 239; S. ^. v. Allison, 
IM id 326; of. St J. ft G. I. B. v. Steele, 167 id 659. 

•• Act 13th Aug., 1888, sec ^ 20 Stat 433. 
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Original process of the circuit and district conrte does 
not ran outside of the district in which the suit is brought.** 

Where the jurisdiction depends on diverse citizenship, 
soit can be brought only in the district of the residence of 
either tiie plaintiff or def endant<>^ 

An assignee of a chose in action cannot sue on the 
ground of diverse citizenship where his assignor could not 
sue, save in actions upon foreign bills of exchange and ia 
actions against corporations.'" 

In causes of criming cognizance, the origiDai jurisdic- 
tion of the federal courts is limited ia two respects. In the 
first place, those courts cannot take cognizance of an act 
alleged to be criminal, which has not been declared to be 
such by an act of Congreas.*' In the second place, Con- 
gress cannot, nnder the Conatitntion, declare an act to be 
criminal, unless, as Field, J., said,^^ that act has "some re- 
lation to the execution of a power of Congress, or to some 
matter within the jurisdiction of the United States." 
Thus, a murder committed on board a vessel of the navy 
of the United States while at anchor in navigable waters 
within the jurisdiction of a state is not cognizable in a 
court of the United States ; " Congress cannot make it a 
misdemeanor to sell within the territory of a state illnmi 
nating oU inflammable at lees than a specified tempera- 
ture ; ^ while Congress may legislate with regard to bank- 
ruptcy, and may prohibit and declare to be pnnishable the 
commission of a fraud in contemplation of bankruptcy, it 
cannot constitute the obtainiug of goods on false pretences 

" J6M., sec 1. 

" Ibid., Bee. 1. 

"TT. 8. o. UadMn, 7Cr. 32; U. & v. Goolidgfl, 1 Wheat. 416 ; Bnah «. Kan- 
tackj, 1D7 n. a. 110; Jonea v. T7. 8., 137 id. 202, 211. But see TamieMea 
V. PaviH, 100 id. 257. 

" TT. 8. e. Pox., 95 U. 8. 670. 

■U. 8. V. Bevaiu, 5 Wheat. 836. 

•U. a. V. Dewitt, » WalL 41. 
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with intent to def rand, bnt not in contemplation of bank- 
ruptcy, to be an offense against tiie United States; '"^ and 
Congress cannot by statute provide for the pnni&hment of 
state election officers for Trongolly refusing to receive the 
vote of a qualified voter at an election, when Uiat refnaal is 
not based upon a discrimination against the voter on ac- 
count of his race, colour, or previous condition of servi- 
tude." 

Xxclnaive and concurrent jniisdictton. 

99. It is a principle of constitutional construction, as 
stated by Marshall, C. J., in Stnrgee v. Crowninshield,^' 
that "whenever the terms in which a power is granted 
to Congress, or the nature of the power, require that it 
shonld be exercised exclusively by Congress, the subject 
is as completely taken from the state legislatures as if 
they had been expressly forbidden to act on it"^' In 
conformity with this principle, it has been decided in Mar- 
tin V. Hunter's Lessee,^* and in The Moses Taylor,^' Ihat 
Congress has power to divest the courts of the states of 
jurisdiction over all subject-matters which are included 
within the constitutional graM of judicial power to the 
United States, or whose determination by the judicial 
power of the United States is necessary to the exercise by 
Congress of its constitutional power of legislation, and 
where Congress has expressed its will that, as to any par- 
ticnlar subject-matter of federal cognizance the jurisdic- 

■U. 8. V. Fox, es U. a. B70. 

" n. 8. V. Reeae, 93 IT. B. 214; U. 6. v. GrnikiaMiik, ibid. 542. 

"* 4 Wheat 193. 

" 8m also Houston v. Uoore, S Wheat. 1 ; Oilman v, Philadelphia, S WsU. 
713, 730. 

"1 Wheat 304. 

" 4 Wall. 411. See also Cohens v. Virginia, Wheat 31^ 31S, 8SS ; Sloeimi 
V. MsjberTj, 2 id. 0; Qelston v. Uoyt, 3 id. 246; Waring v. Clarke, 6 How. 
451; a., G. ft B. F. B7. v. Hefle^, 1S8 U. S. 08. Bed. ef. Story's Gom- 
mei^ariee, see. 1472, «H>f0 A. 
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tion of the courts of the United States shall be ezdnsive, 
the conrte of the states cannot take cognizance of soeh 
subject-matter.'* 

Of course, the Constitution, having granted the power, 
and not having commanded Congreas to exercise it, it is 
for Congress to determine when and to what extent it will 
exercise it Therefore^ the jurisdiction of the courts of 
the United States within the limits imposed by tiie Con- 
stitution is either exdosive of, or concurrent with, that of 
the conrts of the states, as Congress may, from time to 
time, determine.'^ As the law now is, the jurisdiction of 
the courts of the United States is ezclnsive of that of the 
states in cases of crimes and offenses oognizable under the 
authority of the United States ; in suits for penalties and 
forfeitures incurred under the laws of the United States; 
in civil causes of admiralty and maritime jurisdiction, 
saving to suitors in all cases tiie right of a common-law 
remedy, where the comon law is competent to give it; in 
seizures under the laws of the United States on land or on 
waters not within admiralty and maritime jurisdiction; 
in cases arising under the patent right or copyright laws 
of the United States; in all matters and proceedings in 

" In Claflin o. Hoaseman, 93 U. S. 130, Biadlej, J., aoid, tlie Kenaral prU' 
ciple is, "that, where jurudietion laaj be eonf erred on tlie United 8tat«a 
oomtB, it may be made excluiitve where not m bj the Constitation itaelf j bnt, 
if eidnsive jnriedietion be neither axpraaa nor implied, tbe etate eonrta hava 
concurrent jnriadiction whenever, tij tiieir own eouatitntion, they are com- 
petent to take it" In Bobertaon v. Baldwin, 166 U. B. 276, Brown, J., eaid 
that the judicial power which tiie Gonstitntion intended to confine to eonrts 
created by Confess ' ' extends only to the trial and determination of ' caaes ' 
in courts of record, and CongrcM is still at liberty to antiioriie the jadieial 
officers of the several states to exercim such power aa ia ordinarily givem to 
officers of ccitirtB not of record; each, for instance, as the power to take 
affidavits, to arrest and commit for trial offenders againat the laws of th« 
United States, to naturalize aliana, and to perform sash other duties as m^ 
be regarded as incidental to the judicial power rather than a part of tha 
judicial power itself. ' ' 

^■Martin v. Hunter's Lessee, 1 Wheat 804, 331, 338; The Uoaea Taylor, 
4 WalL 411, 429. 
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bankraptcy ; in all controversies of a civil natare, where a 
state is a party, except between a state and its citizens, or 
between a state and dtizens of other states, or aliens; and 
in all saits or proceedings against ambassadors, or other 
pablic ministers, or their domestics, or domestic servants, 
or against consuls or vice-consuls.'^ 

The oonrts of the United States. 

100. The courts of the United States are the district 
courts, the circuit courts, the circuit courts of appeal, 
and the Supreme Court The jurisdiction of the district 
and circuit courts is exclusively original ;that of the circnit 
courts of appeal exclusively appellate; and that of the 
Supreme Court both original and appellate. The United 
States is divided into judicial districts, in some oases one 
state constituting a judicial district, and, in other cases, 
a state including within its territory two or more districts. 
There are also a court of claims, a court of private land 
claims, and in certain foreign countries, consular courts, 
and in the territories and in Alaska, Hawaii, Porto Bico, 
and the Philippines, territorial courts, whose jurisdiction 
and procedure are foreign to the subject of this book. 
There is for each district court one judge, who is required 
by statute to reside within his district 

There are nine cirooit courts, the United States being 
divided into nine circuits, each circuit induding the dis- 
tricts in three, or more, states. For each circuit there are 
two, or more, circuit judges, and in addition thereto, the 
justice of the Supreme Court allotted to that circuit The 
circnit courts have no longer any appellate jurisdiction.'' 

In each circuit there is a circuit court of appeals, con- 
stituted at any one time of three judges, of whom two are 

"Bev.Stftt, sec 711. 

" Aet 3d Mar., 1891, c 617, wc 4, 26 Stat 826. 
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a qnormn.^ The judges therein are the Snpreme Court 
justice assigned to the drcmt, the eircoit judges, and the 
several district judges thereof. The Supreme Coiirt now 
consiats of a chief justice and eight associate justices, 
any six of whom constitute a quorum; but Congress may 
increase, or decrease, the number of justices, or change 
the quorum. 

Original jurisdiction. 

101. The original jurisdiction of the courts of the United 
States is exercised in some cases by the Supreme Court, 
and, in other cases, by the inferior courts. As Johnson, 
J., said in United States v. Hudson,^* "Only the Supreme 
Court possesses jurisdiction derived immediately from the 
Constitution, and of which the legislative power cannot 
deprive it. All other courts created by the general gov- 
ernment possess no jurisdiction but what is given them by 
the x>ower that creates them, and can be vested with none 
but what the power ceded to the general government will 
authorize them to confer." 

The original jurisdiction of the Supreme Court is lim- 
ited by the Constitution to "cases affecting ambassadors, 
other public ministei^, and consuls, and those in which a 
state shall be party." Congress cannot confer upon the 
Supreme Court any original jurisdiction other than that 
80 conferred by the express terms of the Constitution.'* 
Whether or not Congress can authorize other courts of 
the United States to exercise concurrent original juris- 
diction in the cases, original jurisdiction over which is 
vested by the Constitution in tiie Snpreme Court, was for 
a long time an unsettled question. Bi U. S. r. Ortega,** 

"Act 3d Hbt., 1891, c. 617, 26 Stat. 826. 

" 7 Or. 32, 

" Hsrbury v. HadisoD, 1 Cr. 137. . 

" 11 Wieet 467. 
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the question was raised, bnt not decided, but in Bors v. 
Preston,"* it was determined, that the Congress mi^t con- 
fer a concarrent original jnriadiction upon the circuit 
courts of the United States in actions against consuls of 
foreign states.*' The Supreme Court may also issue 
writs of prohibition to the admiralty courts,"' and writs 
of mandamus ^^ " in cases warranted by the principles and 
usages of law.'*" 

The original jurisdiction of the subordinate courts of 
the United States, exceptii^ the circuit courts of appeal, 
which have no original jurisdiction,"' is, in the main, as 
follows : 

On the civil side, the circuit courts have original juris- 
diction, concurrent with the courts of the states, of all suits 
at common law, or in equity, where the matter in dispute, 
exclusive of interest and costs, exceeds two thousand dol- 
lars, first, where the controversy arises under the Consti- 
tution, laws, or treaties of the United States; second, where 
the controversy is between citizens of different states, or 
between citizens of a state and foreign states, citizens, or 
subjects ; third, where the controversy is between citizens 
of the same state claiming land under grants of different 
states; and, fourth, where the United States are plain- 
tiffs.*" The circuit courts also have jnrisdiotion, without 
pecuniary limitation, of all suits under internal revenue 
and postal laws;"^ of all suits for penalties under laws 
regulating the carriage of passengers in merchant ves- 

"111 U. a 252. 

"Bar. Stat, sec. 687. See also Amw v. Ka 
Co. V. Alabuna, 155 i&. 482. But we Cnrtis'a 
the V. 8., p. 10. 

•• n. a «. Peters, S DalL 121. 

" Haybnni 'e Cbm, 2 Dall. 409. 

"Ber. Stat., see. 088. 

" See Act 3d Mar., 1801, c. 517, 26 Stet. 8»t. 

"Aet 13th Aug., 1S88, e. 866, S5 SUtt 433. 

"Ber. Stat, we. 620. 
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sets;"' of patent," copyright,^* and trade-mark ^^ cases; 
of winding-up suits against national banks; " and of soita 
to recover damages for injories to the person or property 
under revenue laws."^ 

The circuit courts also have original jurisdiction under 
the Anti-tmst Act of 1890,"" and under the Interstate Com- 
merce Act ** and in customs cases.'*" 

The circuit courts also have original jurisdiction, con- 
current with the court of elaims, of all claims against the 
United States, when the matter in dispute, exclusive of 
costs, exceeds one thousaad dollars and does not exceed ten 
thonsand dollars.^ 

The circuit courts have also, on the criminal side, ex- 
clusive cognizance of all crimes and offenses made such by 
the statutes of the United States, except where otherwise 
provided by law, and concurrent jurisdiction with the dis- 
trict courts of crimes and offenses cognizable therein.* 

The district courts have original, jurisdiction of all 
crimes and offenses made such by the statutes of the 
United States when committed within their respective dis- 
tricts, or up>on the high seas, and the punishment of which 
is not capital ; and on the civil side, of all suits for penalties 
and forfeitures ; of all suits at common law brought by the 
United States, or by any officer thereof, anthorized by law 
to sue ; of all suits in equity to enforce liens, etc., under the 

■Ber. Stat^ see. 629. 

-Ber. Btat., see. 629; Act 3d Har., 189T, e. 395, 29 Stat S9S. 

"Tbav. Btat, mc. 629; A«t eth Jan., 1697, c. 4, 29 Stat. 481. 

" Act 3d Mar., 1881, c 183, 21 Btat. 602. 

■ Act 13th Aug., 1888, c. 866, mc. 4, 25 Stat. 436, unauding Bev. Stat., 
sec 629. 

" Rev. Stat., Bee. 629. 

"Act 2d Jul7, 1890, e. 647, 26 Stat 209. 

"Acta 4th Feb., 1887, e. 104, sec 16, 24 Stat 384; 2d March, 1889, & 382, 
sec. 5, 25 SUt 866. 

"•Undco' see. 15 of the Act of 10th Jmie, 1890, c 407, 26 Btat 131. 

■ Act 3d Mar., 1887, c 359, sec 2, 24 8Ut 605. 

■ Act 13th Aug., 1888, c 866, 26 Stat 433. 
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internal revenue statates; of suite for the recovery of for- 
feitures or damages due to the United States ; of all causes 
of action under the postal laws; of admiralty causes, 
savii^ to suitors their common-law rranedies, if any ; and 
of all litigation in bankruptcy.^ The district courts have 
also concurrent jurisdiction with the court of claims in 
claims against the United States wh^i the matter in dis- 
pute does not exceed one thousand dollars.* 

The court of claims has original jurisdiction of claims 
against the United States, uid of set-offs against the claims 
sued on." 

Appellate and snpervigory jmisdiotion. 

102. As the Constitution has declared that in all cases, 
other than those in which original jurisdiction has been 
by ite terms vested in ihe Supreme Court, that court ' ' shall 
have appellate jurisdiction, both as to law and fact, with 
such exceptions, and under such regnlations as the Con- 
gress shall make," Congress may define uid limit the ap- 
pellate jurisdiction of the Supreme Court,* but the Su- 
preme Court cannot be required to review the actions of 
officers of the United States under legislative or executive 
references.^ In the exercise of its appellate jurisdiction 
the Supreme Court of the United States may review the 
final judgmente and decrees of the inferior courts of the 
United States under the restrictions stated in the acts of 
Congress,* and it may review the final judgments or decrees 
of the courts of last resort of the states in causes either 



•Act 3d Mu., 1887, c 359, see. 2, 24 Stat 506. 

'Bflv. Stat., see. 1059 et seq. 

■Wiaeart v. D&uehj, 3 Dall. 321; DuronaHean v. U. S., 6 Cr. 307, 314; Th« 
PtmcIb Wright, 105 U. a 381 ; L. ft O. W. a Co. v. P. I. Co., 129 id. 397. 

'Hajbnrn'a Caw, 2 DalL 409; Hnnt v. PaJao, 4 How. 589; McNnlty 0. 
B»tt7, 10 id. 72; U. 8. v. Ferreira, IS id. 40; Gordon v. V. 8., 2 WbU. 5«1. 
See sIm) langnikge of Tan^, C. J., in appendix to 117 IT. S. 

■ Bev. Stat., Bee 690 et leq. 
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civil or criminal, "where is drawn in question tiie validity 
of a statute of, or an authority exerdsed under any state, 
on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the de- 
cision is in favour of their validity; or where any title, 
right, privilege, or immunity is claimed under the Con- 
stitution, or any treaty or statute of, or commission held 
or authority exercised under, the United States, and the 
decision is against the titie, right, privilege, or immunity 
specially set np or claimed by either party, under sudi 
Constitution, treaty, statute, commission, or authority."* 
But even though the state couri; of last resort passes upon 
a question federal in its nature, if the decision also in- 
volves aiL independent ground sufficientiy broad to sustain 
the judgment, tiiat decision cannot be questioned in the 
Supreme Court'*' The courts of the United States also 
exercise a supervisory jurisdiction over the courts of the 
states by a removal from a court of a state to a federal 
court of a cause, either civil or criminal, depending but 



■Ber. Stat, mc. 709. Sm alao Coliens v. Virginia, 6 Wheat 264; WorcM- 
Ur V. QtargJA, 6 Pet. S16; TwitdieU v. The Gonunonwealth, 7 WolL 381; 
Spies V. Blinois, 123 U. S. 131; Bnrthe v. Denia, 133 id S14; MiMDnri v. 
Andriano, 138 id. 496; Etheridge v. Speny, 139 td. 266; WiHiams v. Heard, 
140 id. 629; Metropolitan Bank «. Cl^gett, 141 id. E2D; Boji v. Nebraska, 
143 id. 135; Boby v. Colehonr, 149 id. 1S3; Siqrward 0. Denu;, 158 id. 180; 
C. & N. W. B7. V. Chicago, 164 id. 454; Dewej o. Dea Moines, 173 id. 193; 
Sendder v. ComptroUer, 176 idL 32 ; Boske v. Coiiiingore, 177 id. 469 ; Boths- 
ehild t>. Enlf^t, 184 id. 334; U. L. L Co. v. UcGren, 188 id. 291; Hooker v. 
Los Angeles, ibid. 314; N. M. B. ft 11 Ann. v. Brahan, 193 id. 63S; «/. 
Moran v. Moiaky, 178 id. 206; T. ft M. V. By. v. Adams, ISO id. 1. 

"De BaoBsnre v. Qaillard, 127 U. S. 216; Hale v. Ahers, 132 id. 554; Hop- 
kins V. McLnre, 138 id. 380; Beatty e. Benton, 135 id. 244; Johnson v. Bisk, 
137 id. 300; Cook Count? v. C. ft C. C. ft D. Co., 138 id. 636; Hammond v. 
Johnston, 142 id. 73; Eostis v. BoUee, 150 id. 361; B. B. v. C. V. B., 159 id. 
630; Benoca Nation v. Christy, 162 id. 283; Allen V. S. P. B., 173 id. 479; 
Seeberger v. McCormiek, 17S id. 274; Moran v. Eorsky, 178 id. 206; BUe 
V. Lewis, 181 id. 473 ; Howard v. Fleming, 191 id. 126. See also I>r«ryer v. 
niinoie, 187 id. 71. 
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not yet finally adjudicated in the Btate conrt,'^ or by the 
issue of a writ of habeas corpus in cases of a restraint of 
personal liberty under process of a court of a state, void 
by reason of the offense with which the prisoner is charged 
being a matter of federal, and not of state, cognizance, 
or by reason of the restraint of a prisoner in violation of 
the Constitution, or of any treaty, or law of the United 
States.^' The right of appeal, or of removal, or to the 
writ of habeas corpus, is in any case dependent, not only 
on the federal character of the question involved, or the 
right of the party to sue in the federal court, but also on 
the terms of the act of CongresB authorizing the exercise 
by the conrt of the United States of its supervisory juris- 
diction in the pfirticular case. The Constitalion does not 
expressly authorize the removal of causes of federal cog- 
nizance from the courts of the states to the courts of the 
United States before final judgment, nor does it expressly 
antliorize the review of such causes in the Supreme Court 
of the United States after the entry of final judment in 
a court of a state, nor does it expressly authorize the re- 
lease by a court of the United States after a hearing on 



" West v. Aurora CII7, 6 WalL 139; Philadel|dtia «. The CollMtor, S id. 
720| The Uajor «. Cooper, 6 id. 247; Tenneaaee v. Davia, 100 U. S. 257; 
BemoTal Gaaea, ibid. 457; Amea «. Eanna, 111 id. 4W; Tonng v. 
Parker, 132 id. 267; Bock v. ParUna, 139 id. 62S; Manhall o. Holmea, 141 
id. 6S9; Martin v. B. ft O. B., 161 id. 078; of. Brown t>. Troosdale, 188 id 
389; BellairB o. B. & O. B., 146 id. 117; ChappeU «. Waterworth, 165 id. 
102; E. L. L.CO. v. Brown,iItid.4S8; Arkanaas v. K. & T. C. Oo., 183 id. 185. 

"/k ra lioiiej, 134 U. S. 372; Medley, Petitjoncir, i&id. 160; /» n Neagle, 
13C id. 1; Jn r« Frederidi, 149 id. 70; Ohio «. Thomaa, 173 id. 276; Boake 
V. Comingore, 177 id. 459; of. Storti v. MaaBachawtta, 183 id. 138. But 
ordinarilj' the writ iaauea only when tiie eourt nndtf whoae warrant the 
petitioner is held is without jnriadietion. In re Duncan, 139 TT. B. 449; 
Whittenf. Tomlinson, 160 id. 231; Crossly t. California, 168 id. 640; Baker 
V. GriM, 169 id. 284 ; Tinaley v. Anderson, 171 id. 101 ; Horkrader o. Wadl^, 
173 id. I4S; Marktison v. Boneher, 17S id. 184; DsTia t>. Bnrke, 179 id. 399; 
Minneiota «. Bnuidage, 180 id. 499. See also U. & v. Sing Tack, 194 id. 
1«1; of. Bx parte BojaU, 117 id. 241, 252; New York e. Eno, 156 id. 89; 
Bar. Stat, see. 7S1 et leq. 
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habeas corpus of a prLsoner indicted in a state court for 
doing that which nnder the Constitation and lavs of the 
ITnited States be may rightfully do, but tiie right of re- 
moval, the right of appeal, and the right to a discharge 
after hearing on habeas corpus, aJike reanlt from the con- 
stitutional declaration of the supremacy of the Constita- 
tion and laws of the United States. 
The circuit courts have no appellate jurisdiction.'" 
The appellate jurisdiction of each mrcnit court of ap- 
peals is exercised by appeal or by writ of error from the 
district and circuit courts within its circuit, and from ter- 
ritorial courts attached by statute to its circuit, in all eases 
other than those in which the Supreme Court has direct 
appellate jurisdiction,'* and tiie judgments or decrees of 
each circuit court of appeal are final in all cases in whidi 
the jurisdiction is dependent exclasively upon diverse citi- 
zenship; and in all patent, revenue, and admiralty causes, 
and in all prosecutions not directiy appealable from the 
district, or circuit, courts to the Snpj^qie Court; except- 
ing that upon every subject within its appellate jurisdic- 
tion, a circuit court of appeals may certify to the Supreme 
Court of the United States any question of law concerning 
which the circuit court of appeals desires the instruction 
of the Supreme Court for a proper decision; and except- 
ing also that the Supreme Court may, in any case, require 
a circuit court of appeals to certify any case for fin^ 

review and determination."' , . 

The appeals or writs of errof^mfty foe taken from the 
circuit court of appeals to the Supreme Court in all oases 
in which the judgment or decree of the circuit court of 
appeals is not made final by statute; and appeals or writs 
of error may be taken directly from the district and circuit 

"Act 3d M&r., 1891, c. 617, w>e. 4, S6 St&t 826. 
"Ibid., lec. 5. 
"Ibid., sec 6. 



,t,.,.d.i. Google 



AFPEUiATE AND BTJPEBVI60BT JUBIBDICTION. 227 

courts to the Supreme Conrt from final sentences and 
decrees in prize causes ; in eases of conviction of a capital 
OT otherwise infamous crime; in any case involving the 
construction or application of the Constitution of the 
United States ; in any case in which is drawn in question 
the couBtitution^ity of any law of the United States, or 
the validity or construction of any treaty made under its 
authority ; in any case in which the constitution or law of 
a state is claimed to be in contravention of the Constitu- 
tion of the United States ; and on any <!aBe in which the 
jurisdiction of the court is in issue, but in such cases the 
question of jurisdiction alone shall he certified by the court 
below for decision.'" 

The appellate jurisdiction of the Supreme Court also 
extends to final judgments of the court of claims.*'' 

The supervisory jurisdiction of the federal courts is ex- 
ercised by removal, upon petition of, and bond filed by, 
the defendant before filing plea or answer, of a pending 
civil cause froni^a jtate court to the circuit court of the 
United States of the proper district where the case is one 
of a (dass of which the circuit conrt has jarisdiction under 
the statutes, and where the -suit arises under the Constitu- 
tion, laws, or treaties of the United States, or where the 
defendant is a non-resident of the state, or where the con- 
troversy is wholly between citizens of different states, and 
it can be fully determined as between them, or where it 
shall be made to appear before the circuit conrt that the, 
defendant, being a citizen of a state other than that in 
which the action is pending, cannot, by reason of appre- 
hended prejudice or local inflnence, obtain jostice in the 
state court** The circuit court may remand to the state 
court any cause not properly removed.** 

" Act 3d Mar., 1S91, e. 517, oee. S, ut aupro. 
>'Bev. 8t«L, Me. 709. 

:. see, 25 St&t 433. 
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It is foreign to the purpose of this book to discuss in 
detail the practice in the different courts. 

The necessity of a judicial "case." 

103. Whatever be the form in which the jurisdiction of 
the courts of the United States is invoked, it is essential 
to the exercise of the Jurisdiction that there should be a 
"case" before the court, that is, a subject-matter for 
judicial determination contested by competent parties.*^ 
The conrte, therefore, will not give judgment upon 
"moot" questions, or abstract propositions,'* If it 
appear from the record, or be proven aliunde, that a judg- 
ment brought up for review has been satisfied, the appeal 
must be dismissed.*' It is also essential tiiat the question 
for decision be judicial in character, for the courts cannot 
decide political questions, such as whether or not the 
people of a state have altered their form of government 
by abolishing an old government and establishing a new 
one in its place," nor whether or not, in a foreign country, 
a new government has been established,** nor whether or 
not the XTnited States has sovereignty over a territory," 
nor can the courts by injunction restrain a state from the 
forcible exercise of legislative power over an Indian tribe 
"asserting their independence, the right to which the state 

"Osborn v. Bank of the TT. S., 9 Wheat. 738; Cohens v. '^rgfaua, S id 
S79i Up«hQr Covntj v. Bich, 135 U. a 467; L. A. 8. U. Oo. «. U. a, 175 
id. 423 ; Lampaaae v. Bell, 180 id. 270. 

"Hills V. Oreen, 1G9 TT. a 651; N. O. F. Inspectora o. Glover, 160 id 
170; Tjler c. Judges of Conrt of BegiBtratioTi, 179 id. M*; Godlin v. Kohl- 
bansen, ISl td 151; Tnrpin v. Lemon, 187 id. SI; Ch&dwiak «. Kell^, iMd 
G40; Smith v. Indi&n&, 191 id. 138. 

- A.. B. Co. V. KanuM, 193 V. S. 49. 

" Luther v. Borden, 7 How. 1, 147. 

"Boee V. Himel/, * Cr, 341, 272; Oebton v. Hoyt, 8 Wheat 246, 324; 
Kennett v. Chsmbera, 14 How. 38; Terliitden v. Ames, 184 id 270. 

-Jonea v. U. B., 13/ V. 8. 202; In re Cooper, 148 IT. B. 478, 508; ef. 
V. 8. V. TeiM, ibid. 621. 
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denies, ' **• nor enjoin the executive department of the gov- 
emment of the United States from carrying into effect 
acts of Congress alleged to be nnconstitationaL'^ Snch 
questions can only be decided by Hie political power, "and 
when that power has decided, the coarts are bound to take 
notice of its decision and to follow it** " Upon this prin- 
ciple, the recognition by Congress and the executive of the 
state governments of the then lately rebellions states as 
reconstructed after the suppression of the rebellion was 
held to be binding upon the judicial department of the 
government^ But the courts may compel the perform- 
ance of a ministerial and non-discretionary duty by an 
executive officer, as, for instance, the delivery of a signed 
and sealed commission to an officer who has been ap- 
pointed, nominated, and confirmed,**" or the crediting to a 
government creditor of a sum of money found by the 
Treasury to be due under the express terms of an act of 



" The Cberokee Nation v. Georgia, 5 Pet. 1, 20. 

"Uieeisnppi v. Johnson, i WaU. 470; Qeorgin v. Stanton, 6 id. SO. See, 
however, dicta in Cruidtghank v. Bidwell, 176 XT. S. 73, and caaes there cited. 

" Luther v, Borden, 7 How. 1. 

" Texas v. White, 7 Wall. 700. 

"Marbnrj v. Madiaon, 1 Cr. 137. 

» KendaU n. U. S., 13 Pet 521. See also Noble v. U. E. L. B., 147 IT. 8. 
lf(5; Deeatnr 0. Panlding, 14 Pet 487; TI. S. v. Sehnra, 102 U. 8. 378; 
Bntterworth v. Hoe, 112 id. 50; U. 8. v. Black, 128 id. 40, CO; U. B. v. 
Windom, 137 i<l 636; U. 8. v. Blaine, 139 id. 306; New Orleans v. Paine, 
147 id. 261; Boberts v. U. &, 176 id. 221; De Lima o. Bidwell, 182 id. 1; 
Fok Ymg To v. U. a, 1S6 id. 296 ; A. a of M. H. v. McAimultr, 1S7 id. 94. 

In the eonits of the United States, law* of foreign eouutries maf be 
proved as facts, C. & A. B. v. W. F. Co., 119 V. 8. 616, 622; L. & O. W. B. 
Co. «. P. L Co., 129 id. 397, 445; Talbot v. 8Mmaii, 1 Gr. 1; Church v. Hnb- 
bart, 2 id. 187 ; Strotber v. Lucas, 6 Pet 763 ; Armatrong o. Lear, 8 id. 02, b? 
official pnblieatioiui thereof, satiafaehirlly certified, Ennls e, BmlQi, 14 How. 
400, or hj written copiee thereof attested bj the oath of a United States 
consul, Church v. Hnbbart, 2 Cr. 187. Unwritten foreign laws may be 
proved by the teatimonj of experts, Livingston v. U. L Co., 6 Cr. 274; Ennis 
o. Smith, 14 How. 400; Pierce c. Indseth, 106 U. B. 046. The courts of the 
United States take notice, without proof, of the laws of the several atatas, 
C. « A. B. v. W. F. Co., 119 U. S. 616, 622; Owings v. Hnll, 9 Pet 607, and 
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The federal jadicdaiy. 

104. The courts of the United States have contributed 
to the hiatory of the country a chapter whi(^ every Ameri- 
can citizen can read with pride. The dignity of the 
judicial office, its security of tenure, and its consequent 
independence of political dictation and control, have so 
far compensated for the inadequacy of the salaries 
that lawyers who might reasonably look forward to lucra- 
tive practice have, in many instances, been induced to 
accept seats upon the federal bench. The judges have 
been, with scarcely an exception, learned and able lawyers, 
and their personal characters have given weight to their 
judgments. They have performed their judicial duties 
with courage, faithfulness, and inteUigence. They have, 
in general, administered with firmness, and with tact, the 
extensive jurisdiction of their courts. All that is to be 
said of the federal judges, in general, can be said, with 
even greater force, of the successive Chief Justices and 
Justices of the Supreme Court of the United States. Sov- 
ereign states, vast abrogations of capital, fmd the mass 
of the people have respectfully bowed to the judgments of 
that tribraial. No fair-minded man has ever doubted, 
however much, he might be disposed to criticise the result 
in any particular cause, that the court in arriving at its 
conclusions had given full consideration to every fact and 
every argument and had eamestiy endeavoured to do jus- 
tice. The work of the court which has attracted moat 
attention has been in its interpretation of the Constitu- 
tion. In the performance of that duty the court has had 

of Uie laws goyerning tsTritorjr Bubseqnently acquired b; the United States, 
U. 8. V. Perot, 98 U. 8. 428; Fremont v. U. 8., 17 How. 542, 557. But the 
Supreme Court of the Uiiit«d States, im the axereiHe of it« appellate jarUh 
diodou, does not take jadiciaJ notice of the laws of foreign conntriea, nor of 
the laws of the several statea of the United States, if saeh laws have not 
been found as facts in the courts of the first instance, Hanl^ v. Donoghoe, 
116 U. 8. 1; C. & A. R. r. W. P. Co., 119 U. 8. 615, 623. 
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to apply an inBtrament made at the birth of the govern- 
ment to the changing conditions of the nation's develop- 
ment. This has been done in all cases with judicial de- 
liberation, and, in almost all cases, with the wisdom of 
statesmen. 

The court, in all but two instances, has wisely held itself 
aloof from political controverBies whose consideration it 
was possible to avoid. In 1803,'^ judges who were Fed- 
eralists united in an opinion which, if it could have been 
enforced by a judgment, would have deprived the Demo- 
cratic party of those spoils of ofBce which that party re- 
garded as the fruits of its triumph over the Federalist 
party. In 1857,** judges who were Democrats thought 
they had established the indefeasible right of slavery to 
occupy the territories of the United States. The cases 
were alike in that in each instance the court, having proved 
to its satisfaction that it had no jurisdiction over the 
subject-matter of decision, proceeded to a judicial de- 
termination upon the merits of the controversy; and in 
each instance the country revolted against the attempted 
judicial usurpation of political functions. 

The greatest service which the Supreme Court of Ihe 
United States has rendered to the country is that through- 
out our history it has been an object lesson of the suprem- 
acy of law. It is impossible to overstate the vital impor- 
tance to the republic of the teaching of this lesson, a lesson 
so hard for a democracy to learn, and so essential to the 
maintenance of free institutions. 

The federal supremacy. 

105. The law administered in the courts of the United 
States is found in the Constitution, in acts of Congress, 

■ Hubor? V. UadiMD, 1 Cr. 187. 

' Drod Seott e. Saodf ord, 19 How. 393. 
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in treaties made by the United States, and in the judg- 
ments of the Supreme Court. 

Section 2 of Article VI of the Constitution declares, that 
' ' this Constitution, and the laws of the United States wbicii 
shall be made in pursuance thereof, and all treaties made, 
or which shall be made, under the authority of the United 
States, shall be the supreme law of the land; and tlie 
judges in every state shall be bound thereby, anything in 
the constitution or laws of any state to the contrary not- 
withstanding." 

The Constitution is the Constitution as oi^finally rati- 
fied, and as subsequentiy amended in the manner and 
under the restrictions contained in the Constitution, and 
as construed by the judici^ department of the government 
so far as regards all that may properly become a subject- 
matter of judicial determination. The validity of an act 
of Congress is dependent upon its conformity to the Con- 
stitution.'* The validity of an act of a state legislature 
is dependent upon its conformity to the Constitution of 
the United States and also upon its conformity to the 
constitution of its state. 

But an act of legislation will not, on slight implication, 
or vague conjecture, be judicially determined to be in con- 
flict with the Constitution, for the presumption is always 
in favour of the constitutionality of a law."'* Statutes, 
which are constitutional in part only, will be upheld by 
the court so far as they are not in conflict with the Con- 
stition, provided that their constitutional, and their uncon- 



"Marbnry V. Madison, 1 Cr. 1S7; Norton v. EBielbjr Coimtjr, 118 U. 8. 4SS. 

'Fletcher v. Peck, 6 Cr. 87; L^ial Tender Gases, 12 WalL 031; U. S. v. 
Harris, 106 TJ. 8. 629; U. B. V. Q. E. By., 160 {<i 668; Brown v. Walker, 
161 id. 591; Niflol v. Amea, 173 id. 509; H. ft T. 0. B. v. Texas, 177 id. 66; 
Fairbamk v. V. S., 181 id. 2S3; Booth v. Znijtoia, 184 id 12C; Beid v. Ooh>- 
lado, 187 id. 137; The Japanese Immignuit Case, 189 id. 86, 101; Bnttfield 
I, 192 id. 470. 
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Btitntional, parts be severable;'" but wheQ the nnoonsti- 
tntional parte of such a statute are so connected with its 
general scope, that, should they be stricken out, effect cim- 
not be given to the legislative intent, the other provisions 
of the statate mnst fall with them.*^ 

Oonstitational and statutory constmction. 

106. The colonial lawyers were familiar with the idea 
of a judicial determination of the invalidity of an act of 
legislation by reason of its contravention of an organic 
law, for they not infrequently had iheir attention called 
to deliverances by the Privy Council in England holding 
invalid acts of colonial legislatures for the want of con- 
formity to colonial diarters, or to English statutes. It 
Is therefore not surprising that there are dicta and judg- 
ments of colonial courts recognizing this principle.'^ 

Alexander Hamilton,^" after saying that the independ- 
ence of the courts is essential in a country where the Con- 
stitntion limits the power of the legislatures by specific ex- 
ceptions therefrom, adds that such "limitations . . . can 
be preserved' in practice in no other way than through the 
medium of courts of justice whose duty it must be to de- 
clare all acts contrary to the manifest tenor of the Consti- 
tution void. . . . The Constitution ought to be preferred 
to the statute, the intention of the people to the intention 

-Faeket Co. v. Keotak, 95 U. & 80; Pollock v. F. L. A T. do., ISS id. 
601; ef. PreaMi v. Illinois, 116 id. 252. 

"Tradfl-Hwk Csaes, 100 TJ. S. S3; Allen v. Lomaiuu, 103 id SO; tJ. 8. 
V. Huria, 106 id. 629; Virginia Coupon Cues, 114 id. SS9; Spnigoe v. 
Tbompaon, US id. 90; Baldwin v. Franka, 120 id. 678; Polloek «. F. L. A T. 
Co., 15S id. 601 ; of. Connollj v. U. 8. P. Co., 184 Id. S40. 

"Commonwealth v. Caton, 4 Call, Virginia Bapoita, 6, per Wjrthe, J.; 
Holmes v. Walton, cited in State v. Parkhnrat, 9 K. J. L. 427, 444; Trerett 
V. Weeden, 2 Arnold's Hiator; of Shode Island, 525; Bayard v. Singleton, 
1 Uartin, North Carolina Beporto, 42 ; Bowman v. Middleton, I Bay, Sonth 
Carolina Beports, 252; Cooler's Gonatittitional Limitatioiu, 66. 

"Federalist, Ho. 78, Hamilton's Works, Lodgs's Edition, pp. 482, 484. 
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of their agents. . . . The prior charter of the saperior 
ought to be preferred to the snfoseqaent acts of an inferior 
and Bubordinate authority, and . . . acoordingly when- 
ever a particular Btatnte contravenes the Constitntion it 
will be the duty of the judicial tribunals to adhere to the 
tatter and disregard the former." This reasoning has 
been adopted and uniformly followed by the court*" 

The most important function of the courts is that of 
conntruing the Constitution, and that construction is 
authoritatively and finally, so far as regards subject-mat- 
ters of judici^ detemuDation, made by the Supreme Court 
of the United States. The rules, which are applied by the 
court in the construction of the Constitution, are few and 
simple. (1). The construction is neither lax nor rigorous, 
but such as to effectuate the purpose of the instrument as 
"an establishment of a frame of government and a dec- 
laration of that government's fundamentfd principles in- 
tended to endure for ages and to be adapted to the various 
crises of human affairs."** (2). The antecedent history 
of the country and the state of the public affairs at the 
time of the adoption of the Constitutiou are considered, 
iu order that the old law, the mischief, and the remedy 
may have their relative weight,*' (3). A contempora- 
neous legislative exposition acquiesced in for a long term 
of years fixes the construction.*^ (4). The words are read 
in their natural sense,** departing from and varying by 
construction the natural meaniug of the words only where 

"Marbuiy v. MadiBon, 1 Cr. 137. Bee eiaa the langoige of Tao^, G. J., 
quoted in the appendix to 117 n. S. 

- juiUiard v. Oreeninaii, 110 U. B. 421; Gibbons v. Ogden, » WhMt. 1; 
Hartin v. Hunter 'a Leasee, 1 Wheat. 304. 

'Bhode Island «. MaasaehuBette, 12 Pet. 667; Haxw«U v. Dow, 176 U. & 
S81, 602. 

** Stuart v. Laird, 1 Cr. 209; Briseoe o. The Bank of the Commonwoalth of 
Kentucky, 11 Pet. 2S7, 317; C. M. Co. o. Fergoaou, U3 V. 3. 727. Seo also 
Downee v. Bidwell, IS2 td. 244. 

** Gibbons V. Ogdeo, B Wheat 1. 
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different clauses of the mstruinent bear upon each other 
and would conflict, unless the words were construed other- 
wise than by their natural and common import^ (5). 
An exception from a power which is granted in express 
terms marks the extent of the power and shows that the 
power necessarily includes other cases which come within 
the terms of the grant and which might l^ve been, bnt 
were not, specifically excepted.*" (6). When a term of 
the common law is used, its common-law meaning is 
adopted with it*^ (7). The Federalist is not, of coarse, 

'SturgSB V. Crowuioabield, 4 Wheat. 122. Storjr, J., uid, in Tzigg v. 
Peuua., 16 Pet. 610, "FerhApa, the aatext role of intarpretfttion after all 
will be found to be to look to the nature &nd objects of the pBrticuUr 
powen, dutiea, and rights, with all the lights and aida of oontomporai; hia- 
toTj; and to give to the words of each just such operation and force, eon- 
riatent with their legitinuite meaning, as m^ fairly asetire and attain the 
enda proposed. " 

** Gibbons «. Ogden, 9 Wheat 1 ; Bhode Island o. Massachusetts 12 Pet. 
<57; Brown «. Maryland, 12 Wheat. 4S8. 

« In Schick v. U. 8., 195 IT. 8. 66, Brewer, J., said, in reference U> a clause 
of Article m, "It must be read in the U^t of the common law. 'That,' 
eaid Hr. Justice Bradley, in Moore v. TJ. &, 91 TT. a 270, 274, referring 
to the ooDunon law, 'is the ^stem from which our judicial ideaa and legal 
dejinitions are derived. The language of the ConatitTition and of many acta 
of Gongreae could not be understood without reference to the common law. * 
Again, in Smith v. Alabama, 124 U. S. 465, 478, is this declaration by Mr. 
Juatica Matthews: 'The interpretation of the Constitution of the United 
States is neeeeaarily influeueed by the fact that its provisions are framed 
in the language of the English common law, and are to be read in the light 
of ita history.' In U. 8. o. Wong Kim Ark, 169 U. B. 649, 654, Mr. Justice 
Gray need this language; 'In this, as in other Tcepeets, it must be inter- 
preted in the light of the common law, the prindplee and history of which 
were familiarly known to the framers of the Constitution.' " Duncan, J., 
said in Lyle v. Bichardg, 9 S. d: B. 356, ' ' In American legislation, when a 
term of the common law is adopted, the common-law meaning is adopted 
with it. ' ' Marshall, C. J., said in V. S. v. Bott, 4 Cr. 470, in commenting 
on the phrase "levying war" in the constitutional definition of treason, 
"It ia a technical term; it is nsedin a very old statate in that coontry, whose 
language is our language, and whose laws form the ni&dratwn of our laws. 
It IB hardly conceivable that the term was not employed by the framers of 
our Constitution in the sense which has been affixed to it by those from 
whom we borrowed it. So far as the meaning of any terms, paitienlarty 
tarma of art, ia completely aocartained, those by whom they are employed 
must be considered as employing them in that ascertained meaning, unless 
the eontrary be proved by the context." 
16 
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of binding antfaority npon the Supreme Court with r^ard 
to the judicial construction of the Constitution, but as 
Marshall, C. J., said in CohMis v. Virginia," the "opinion 
of the Federalist has always been considered as of ^eat 
authority. It is a complete commentary on onr Constitu- 
tion, and is appealed to by all parties in the questions to 
which that instrument has given birth. Its intrinsic merit 
entitles it to this high rank, and the part two of its authors 
performed in framing the Constitution put it very much 
in their power to explain the views with which it was 
framed." (8). The reported proceedings of the conven- 
tion which framed the Constitution, and of the several 
state conventions whidi ratified it, though frequentiy re- 
ferred to in the disonssions of qnestions of constitational 
construction, are not of binding authority. The views ex- 
pressed in the debates are merely the views of the indi- 
vidual speakers, and do not necessarily express the view 
of the subject which induced the federal convention to 
insert the particular provision in the Constitution as 
framed by them, or which led the convention of any one 
state to ratify the Oonstitntion.*^ The votes of the con- 
vention on the details of the Constitution are of no greater 
importance, for an affirmative vote approving a particular 
section of the Constitution, throws no light on the mean- 
ing of the words of the section ; and a negative vote reject- 
ing a proposed constitutional prov^ion may with equal 
propriety be regarded as an expression of opinion to the 
effect that the proposed provision is unnecessary because 
adequately supplied by other provisions of the Constitu- 
tion, or as a refusal to adopt the particular provision be- 
cause in the opinion of the convention such a provision 
oi^ht not to be inserted in the Constitution. It must be 

*6 Wheat. 416. See Sir Henir Maine's "Popular GoTenunent, " p. SOS, 
for references to foreign eulogies of the Federalist. 
-U. S. V. U. P. E., 91 U. a 72, 79. 
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remembered that the Constitation derives its whole force 
and authority from its ratification by the people,""* and 
whenever it becomes necessary to determine the meaning 
of any elanse in the Constitution, the real question for de- 
cision is, not what did the federal convention, or any mem- 
ber thereof, understand that elanse to mean when that 
convention framed the Constitation, nor what did the 
members of any particular state convention nnderstand 
that clause to mean when their convention ratified the 
Constitution, but what did that clause really mean as rati- 
fied by all the conventions, and that meaning can only be 
determined by the application of the established rules of 
judicial construction.'* 

The meaning of a statute is determined by the applica- 
tion of rules of construction, which are substantially the 
same as the rules of constitutional construction, and 
whose object is simply to determine the legislative intent, 
which is the natural and reasonable effect of the words 
used." 

Judgments of conits. 

107. A judgment of a court is an application of a 
rule of law to the facts of a particular case, and its value 
as an authority is dependent upon the extent and finality 
of the jurisdiction of the court and upon an ascertainment 
of the facts as presented to the mind of the court and a 
deduction of the role of law determining the decision on 
those facts." The opinion of any court or judge upon a 

"UcCnllocli V. Marrlaad, 4 Wheat 316, 404. 

•■ Th« view as stated in the terl wm fordUr pat bj B. C. HcMurtrle, 
Esq., in Ma " ObMrr&tioiiB an Mr. George Baneroft'i Plea for the Oongtitii- 
tion," p. Bet aeq. Sm tiao Maxwell v. Dow, 176 U. S. 581, 601. 

"Hendereon u. N. T., 92 U. 8. 259, 260; Soon Hing v. Crowley, 118 id. 
703, 710} Mngler v. Eumao, 123 id, 623, 661; UivuHU «. Barber, 136 H. 
313, 320. 

-KnatchbnU o. Hallett, 13 Ch. Div. 712; Oinesi «. Cooper, 14 id. 601; 
C^den t>. Banndnn, 12 Wheat. 333. 
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question whose determination is not essentiial to the de- 
cision upon the facts of the cause is only obiter dicUim 
and, although entitled to be received with great respect, 
it is not to be regarded as an authoritative precedent The 
opinions of the judges are, therefore, of value only in so 
far as they ascertain the facts and dednce the rule whose 
application decides the cause. It would be well if dia- 
senting opinions were not published, and if the fact of 
any dissent were not recorded, for any dissent necessarily 
wealiens the force of the juc^ment as a precedent 

Treaties. 

108. Treaties, when duly ratified, are of inferior autiior- 
ity to the Constitution,'* bnt they are superior in authority 
' to state legislation." Where there is a repugnancy be- 
tween a treaty and an act of Congress that which is of 
later date wUl prevail.^ Where a treaty declares the 
rights and privil^es which the citizens or subjects of a 
foreign nation may enjoy in the United States it, in gen- 
eral, operates by its own force, and does not require the 
aid of any congressional enactment'' While, as respects 
the rights and obligations of the contracting govemments, 
a treaty is to be regarded as concluded and binding from 
the date of its signature,'' yet as respects the effects of the 

"Omfror o. "Bigssfi, 138 U. & 268, 267; Thomu e. Qftj, 16S id. 264, 271. 

"TT. a ff. Foil7-tliTM OkUohb of Whiak^, 93 U. S. 188; Hkneiuteiii v. 
LthIuuii, 100 id. 483; Butler o. B. A 8. 8. Co., 130 id G27; 0., C. A S. F. 
"Sj. v. Hefiey, 158 id. OS; Ohio «. ThomM, 173 id. 276; Booke v. ComingoM^ 
177 id. 4Sg; Euton c. lows, 188 id. 220. 

■*n. a V. Schooner Pe^^, 1 Qt. 103; Foster v. NeOson, & Pet. 2S3, 314; 
The Cherokee Tobaoeo, II WklL 616; Head lAoaej Cues, 112 U. 3. 
680; Whitnex v. Bobcrtson, 124 id: ISO; BotOler v. DontingneE, 130 id. 238; 
The Chinem EseloBion Caae, iMd. SBI; Homer v. U. 8., 143 id. 670; Pong 
Toe Ting v. U. 8., 149 id. 698; Wong Wing v. TJ. 8., 163 id. 228; De Limit 
V. BidweU, 182 id. 1. See <Jao IT. B. «. Lm Ten T^ 186 id. 213. 

"Chiru v. Chirac, 2 Wbeat 269; Hughes v. Edwarda, 9 id. 480, 496; Car- 
neal o. Banks, 10 id. 181 ; Hanenatein v. LTnhmm, 100 TJ. B. 483. But waa 
Baldwin v. Franks, 120 U. 8. 678. 

"Dana's Wheaton'a Internationa] Iaw, 86. 
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treaty on the rights of citizens of the United States vested 
before the ratification of the treaty bat subsequently to its 
Bignatare, the treaty is not to be considered as a part of 
the supreme law of the land until after its ratifications 
have been exchai^ed, for the Senate may in process of 
ratification amend the treaty,"" and it cannot be known, 
nntil it be ratified, what it may command or prohibit.*' 
Treaties do not, unless they be in express terms retro- 
active, affect rights vested, or liabilities incurred, before 
their ratification.'^ The abrogation of a treaty operates 
only on future transactions, leaving unaffected previooaly 
executed transactions and vested property interestB, but 
not personal and non-transferable rights.'* 

The law administered in the federal courts. 

109. In criminal cases the jarisdiction of the courts of 
the United States is statutory and an indictment cannot 
be tried for a common-law oflfense. They, therefore, ad- 
minister on the criminal side only that jurisdiction which 
is granted by the Constitution, treaties, and statutes of the 
TJnited States." 

In ciTil causes, where the jurisdiction of the court de- 
pends on the character of the cause, as raising for decision 
a question of federal law, the only law that can be admin- 
istered therein is that of the Constitution, statutes, and 
treaties of the United States. But in causes where the 
jurisdiction attadies only by reason of the diverse cdtizen- 

"Art n. Section 2, of the Constitiitioii requires the advice and conaent of 
-the Senate, and the conetnTenee of two-thirds of the Benaton present, to the 
making of an; treaty bj the President. 

-V.S.V. Arredondo, 6 Pet. 691, 749; Haver v. Taker, 9 WalL 32. 

'Prsvost V. Oreneauz, 19 How. 1; Frederiekeon v. Louisiana, 23 id. 445. 

** Chinem Ezolnaion Case, 130 TT. 8. S81. 

■ n. a. V. Hudson, 7 Cr. 32 ; XJ. S. v. GooUdge, 1 Wheat. 41S ; Penna. v. 
"W. ft B. Bridge, 13 How. 519. The United States have no common law 
Wheaton v. Patera, 8 Pet. 691; Smith v. Alabama, 124 U. S. 469, 478; 
■W. U. T. Co. 1.. C. P. Co., 181 V. 8. 92, 101. 
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ship of the parties, the law administered ought to be that 
of the state wifliin Those territory the conrt of the first 
inBtance sits, excepting, of oouise, in those Cannes in fdiich 
tlie lex loci contractus differs from the lex fori, and the 
former taw is applicable. The only reason that the f ram- 
ers of the Constitation could have bad for openii^ Hie 
courts of the United Statra to one who litigates only in 
' right of diverse citizenship is the possibility of bias or 
prejudice ngtaimi him in the state court This reason for 
the jurisdiction was recognized by the Supreme Court in 
an early case,"* hnt later cases adopt a broader view, 
which mnst now be regarded as the established judicial 
theory of the constitutional intent If a citiz^i of one 
state has a cause of action against a citizen of another 
state, and he brii^ his action in the courts of that other 
state his right is to have an impartial trial and to have 
his cause decided by the application of the law of that 
state. That law can only be found in the constitution and 
statutes of the state, as construed by the state court of last 
resort, and in the principles of the common, or civil, law, as 
the case may be, as recognized by the judicial decisions of 
the state conrt of last resort When that litigant goes into 
a conrt of the United States to enforce that cause of action, 
the diange of forum should not change the law which must 
be applied to and mnst decide the cause. Each state is en- 
titied as of right jtts dare et jus dicere, to make the law and 

"Polk's Leasee «. Wendell, 9 Cr. 87. Johnaon, J., said: "The sole abj«et 
for which jurisdietion of easea between dttiena of different states is Tested 
in the cooits of the United State* ia to •eenre to all the adniintBtr&tion of 
jnatice npon the same prineiplM npon which it la admiuiatered between eiti- 
lena of the same state. The Court, in a later and nnanimoua jodgaMiit, 
speaking b; BnuUey, J., said (Bnrgeaa v. Seligman, 107 TJ. a 20, 34): 
"The TBTj abject of giving to the national conrta jnrisdiction to ad- 
minister the laws of the statae in eontroveraiee between eitlcens of different 
atatea was to inatitnte independent tribunals which it mi^t be snppoaed 
would be unaffected b; local prejudlees and sectional Tiewa." This InuMt 
atatement is quoted with approval in the most recent cbm, d. S. F. H. 
Co. V. Jonea, 193 IT. 8. 582, 544. 
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to declare the law, aa to all subject-matters of le^lative 
and judicial determinatioii, which have not been delegated 
by the Constitation to the United States; and any sobject- 
matter of which a court of the United States can only take 
jnriadiction by reason of the diverse citizenship of the 
parties is necessarily a subject-matter as to which the 
United States cannot legislate, and over which it oaght not 
to exercise judicial jurisdiction otherwise than by apply- 
ing the law of the state. It is is tme that the federal 
tribunals exercise as to such snbjeot-matters an inde- 
pendent though concurrent jurisdiction, but it does not 
follow that the federal judges should be at liberty to ascer- 
tain and declare the law of the state according to their own 
judgment, not of what that law is, but of what that law 
ought to be. On the contrary, the law of the state like the 
law of a foreign country should be proven and found as a 
fact by the federal judges. The Judiciary Act of 1789 '• 
dedarea that "the laws of the several states, except 
where the Constitotion, treaties, or statutes of the United 
States shall otherwise require or provide, shall be 
regarded as rules of decision in trials at common law in 
the courts of the United States in cases where they apply. ' ' 
This statutory requirement ought to have been con- 
strued to require the application of state rules of law as 
evidenced by state constitutions, statutes, and judgments 
of state courts of last resort, in all cases where the juris- 
diction attaches solely by reason of diverse citizenship, 
but the court has held otherwise, and it is settled law, that 
while the courts of the United States will accept and follow 
a fixed construction by the judicial department of a state 
of its constitution and statutes,*^ yet, when the decisions 

*B«v. Btet, sec. 781. 

■Wobeter v. Cooper, 14 How. 488; JaekMn v. Oiew, 12 Wheat ISS, 167; 
TownMnd v. Todd, 91 V. S. 452; H. F. I. Co. c C, H. ft St. P. Bjr., 175 id. 
91, 100; Dooler v. PeOM, 180 id. 120. 
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of Uie state's court of last resort are not conBistent the 
United States conrts do not feel bound to follow tlie last 
decision; '^ nor will the federal conrts follow a state de- 
eision rendered after the cause of action has accrued. 

Upon questions of general conmiercial law," and ques- 
tions of real property law depending upon general prin- 
ciples of law," and in actions upon contracts or upon 
questions of "general jurisprudence of national or uni- 
versal application" " the court will determine the law for 
itself and it will not follow state decisions which, in the 
judgment of the court, do not lay down the law as the 
federal courts hold that it ought to be laid down. 

The fundamental objection to this mle of the court is 
that, as Ckmgress cannot under the Constitution legislate 
on any other than a federal subject-matter, the enforce- 
ment by the federal court, in controversies as to contracts, 
or commercial obligations, or title to real property, of a law 
different from the state law, as formulated in its acts of 
legislation and in the judgments of its courts, is notbii^ 
else than the establishment and enforcement of a body of 
judge-made law with no statutory basis, and without possi- 
bility' of legislative amendment^* 

In causes of civil cognizance, where the federal court has 
acquired original jurisdiction under the Constitntion and 
laws of the United States, it may protect ri^ts and admin- 



'Peua c. Peek, 18 How. 59G; Grow «. Allen, 141 U. S. 9 
Seligmui, 107 id. 20, 3S; CanoU Coimtjr v. ftnith, lU ^ 666; a T. Oo. 
ti. B. B. N. Bonk, 187 id 211. 

■Bwift e. Tyeon, 16 Pet 1. 

■* Town of Tenice v. Mnrdock, 92 TJ. 8. tt4. 

" Oelpeke v. Dnbnqiie, 1 Waa 175 ; O. L. ft T. Co. «. Debolt, 16 How. 416, 
432; B. Co. t>. Loekwood, 17 WnlL 357; Oatea v. Nat Bank, 100 V. S. 839; 
B. Co. V. Nat Bank, 102 id. 14, 30, 31; HTrick v. it. 0. B., 107 id. 102, 109; 
Pana «. Bowler, Md. 529; Bollea v. Brimfleld, 180 id. 759; Clark v. Berer, 
139 id. 06. 

" This Bvbjeet is ablj diaeusMd in Hr. George Wharton Pepper '■ brilUant 
eme.j upon "The Borderland of Federal and State Dedaiona," 1887. 
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ister remedies not only nnder the Constitutioii, laws, and 
treaties of the United States, but also under the common 
law, as adopted by the state within which the court sits,'* 
the principles of equitable jurispmdence, "as diatin- 
guiahed and defined in that country from whence we derive 
our knowledge of those principles," "" and the statutes of 
the state.'* 

In admiralty the maritime law is administered, "witii 
snch amendments and modifications as Congress may from 
time to time have adopted." '" 

Oonrts mftftiftl tmd impoachments. 

110. The judicial jurisdiction of the United States, 
except as regards offenses of soldiers and sailors against 
the Articles of War, and crimes punishable by impeach- 
ment, can only be exercised by courts duly constituted 
under the Constitution and the laws. Congress, therefore, 
cannot invest courts martial or military commissions witii 
jurisdiction to try, convict, or sentence for any offense, a 
citizen not being a resident of a state in rebellion, nor a 
prisoner of war, nor in t^e military or naval service of the 

"Panoiu o. B«diDrd, 3 Pet. 433; Wheaton v. Petera, 8 iA 991; Puiab 
V. BUia, 16 id. 4S1; Ex parte BoUmon and Swaitwout, i Gr. 7S; Groea v. 
AUon, 141 U. 8. 528; Dool^ v. Peaae, 180 id. 126; W. U. T. Co. v. C. P. Co., 
181 id. S2; cf. Swift v. Tjeon, 16 Pet 1; Baebn v. C B., 126 U. 8. 66S; 
Ii. ft a. W. 8. Co. V. P. I. Co., 129 id. 397, 443; Clark o. Bover, 139 id. 06; 
T. 4 P. By. V. Cox, 145 id. 593; EUenwood v. M. C. Co., 158 id. lOS. See 
alao Pepper: "Borderland of Federal and State Deeiaiona." 

" Bobinaon v. Oampbdl, 3 Wheat 222 ; Livingrtoii v. Storjr, 9 Pet 6S2 ; 
Penn^lTsnis v. W. * B, Bridge Co., 13 How. 563 ; Holland v. Challen, 110 
n. S. 16; ffidinga V. JoluuKm, 128 id. 212; Miaaiaaippi Mills v. Cohn, 150 id. 
202; HoUina v. B. C. & t. Co., iMd. 371; ef. Scott «. Neelf, 140 id. 106. 

"Edwardflv. EUiott, 21 WalL 632; The Lottawanua, iiid. 558; Rj. Co. «. 
Whitton, 13 id. 270; Ex parte Gordon, 104 V. 6. 516; Ex parte Perry Co., 
ifrid. 610 ; Case o. Eellj, 133 id. 21 ; Tnmer v. Wil^M County Commiagionera, 
178 id. 481; H. F. I. Co. v. C, U. & St P. By., 176 id. 91; ef. Friedlander 
V. T. ft F. By., 130 id. 416; C., M. ft St P. By. v. Solan, 109 id. 133. 

"/» re Oamett, 141 V. 8. 1, 14; mpra, see. 93. 
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United States.^* That which may be termed the extra- 
ordinary judicial power of the TTnited States is ezerdsed 
only by courts martial and in the trial of impea(diment8. 
Courts martial may exercise judicial jurisdiction with 
regard to offenses against the Articles of War by soldiers, 
sailors, and militiamen when called out for service.*' 

The relevant provisions of the Constitution, as to im- 
peachments, are that, "the House of Bepresentatives 
shall . . . have the sole power of impeachment;'"* "the 
Senate shall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or 
a£Brmation. When the President of the United States is 
tried, the Chief Justice shall preside; and no person shall 
be convicted without the coneurrence of two-thirds of the 
members present Judgment in cases of impeachment 
shaU not extend further than to removal from office, and 
disqualification to hold and enjoy any office of faononr, 
trust, or profit under the United States; but the party 
convicted diall nevertheless be liable and subject to in- 
dictment, trial, judgment and ponishment, according to 
law."''" "The President, Vice-President and all civil 
officers of the United States, shall be removed from office 
on impeachment for, and conviction of, treason, bribery, 
or other high crimes and misdemeanors."" "The 
President shall . . . have power to grant reprieves and 
pardons for ofFenses against the United States, except in 
cases of impeachment."^' "The trial of all crimes, except 

" Ea parte MiUigu, 4 WbIL 2. 

" Wise V. Withers, 3 Cr. S31 ; Hovaton v. Moore, 5 WliMt. 1 ; Martix v. 
Mott, 12 id. 19 ; Dyna v. Hoorer, 20 How. 60 ; Ex parte Huon, lOS U. & 
696; K^es v. TJ. 9., 109 id. 336; Walea t>. Whitsej', 114 id 564; Johnsok 
V. Si^ie, 158 id. 109. 

" Art. I, Sec 2. 

"Art. I, Sec. 3. 

-Art. 11, See. 4. 

"Art;. II, See. 2. 
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incasesof impeachment, shall be by jury/'*' "No bill of 
attainder or ex post facto law shall be passed."*' The 
Supreme Court of the United States has never decided 
any question as to impeachment, but a consideration of 
the constitutional provisions shows clearly that, under 
them, the Eonse of Bepresentatives is the prosecutor; 
any dvil ofBcer of the United States may be the defendant; 
the Senate of the United States is the court, its members 
being first sworn or affirmed, the Chief Justice of the Su- 
preme Court of the United States presiding in the case of a 
trial of the President, and a concnrrence of two-thirds of 
the members present being necessary to a conviction ; the 
offenses for which an impeached officer may be tried 
being "treason, bribery, or other high crimes and mis- 
demeanors," as defined by laws of the United States 
enacted before the commission of the offense; the pumsb- 
ment extending only "to removal from office and dis- 
qualification to hold and enjoy any office of honour, tmst, 
or profit nnder the United States," bnt without prejudice 
to indictment, trial, and conviction at law for the same 
offense ; and a presidential pardon not being pleadable la 
bar of the impeachment nor efficacioos in satisfaction of a 
conviction after impeachment, or in mitigation of the 
punishment. 

The IV Amendment. 

111. The exercise of judicial power by the United 
States is, in some respects, limited by certain other of the 
provision of the Constitution and its Amendments. In 
the most important case that ever came before the Su- 
preme Court,** it was held that neither the President, nor 

■Art. m, Bet 2. 

■ Art. I, Sec. 9. 

"Bx parte Mimgan, 4 WalL 2. 



D,g,t,.,.d.i. Google 



246 THE jtmiciAii FowsB. 

the Congress, nor the Judicial Departmrait can deny to a 
citizen any one of the safeguards of civil liberty incor- 
porated into the Constitation, and in that canse a citizoi 
who was held in custody under a sentence of death pro- 
nounced by a military commission was released upon 
habeas corpus. The last elanse of Section 2 of Article III 
of the Constitntion declares that "the trial of all crimes, 
except in cases of impeachment, shall be by jury; and such 
trial shall be held in the state where the said crimes shall 
have been committed ; but when not committed within any 
state, the trial shall be at such place or places as tlie 
Congress may by law have directed." This clause con- 
trols criminal proceedings in the District of Colxmibia." 
It does not prohibit the establishment of consnlar tribunals 
in foreign lands ; "" or the waiver of jury trial for minor 
offenses.*^ The IV Amendment declares that "the right 
of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue, but upon 
probable caiue, supported by oath or a£Srmation, and 
particularly describing the place to be searched, and the 
persons or things to be seized. * ' This Amendment forbids 
Congress to authorize a court in revenue cases to require, 
on motion of the government's attorney, the defendant, or 
claimant, to produce in court his books, papers, etc, 
under penalty of admitting the allegations of the govern- 
ment's attorney as to that whidh those books, papers, etc., 
would prove if produced.** 

- Callan v. Wilaon, 127 U. S. G40. 

-In. r» BotM, 140 U. S. 453. 

"Schick t>. n. S., 199 U. S. 66; Harlan, J., diasrated. On tka aama 
daiue, Bee also N., C. A 8t L. Bj. t>. Alabanw, 128 id. 09; In ra IMm, 168 
Id. S64, 681. 

"Bofd o. U. 8., 116 IT. 8. 616. See alao Adama «. Hew York, 192 id. 
685, for a discnsBion of the Amoidinent. 
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The T Amendment— ('a> Ihie process of law. 

112. The y Amendment^" declares^ that "no person 
ahall be held to answer for a capital, or otherwise iu- 
famons crime, onless on a presentment or indictment of 
a grand jnry, except in cases arising in the land or naval 
forces, or in the militia, when in actual service in time of 
war or public danger." This constitutional provision 
forbids a prosecution upon information in the courts of 
the United States in the cases of crimes punishable by 
imprisonment for a term of years at hard labour.^ But 
a court may, for profrasional mlBConduct, strike an attor- 
ney from its rolls; '* and a eonrt martial may try a naval 
officer in time of peace, the qualification "when in actual 
service in time of war or public danger" applying only 
to the militia,^' This Am^tdment also forbids the tri^ 
or conviction of a prisoner in a case where after present- 
ment made by the grand jury, the indictment is without re- 
submission to the grand jury, amended by striking out 
words, even though those words be regarded by the conrt 
as surplusage, and a prisoner, after trial, conviction, and 
soitence on an indictment so unended, is entitled to his 
discharge on habeas corpus.^' The same Amendment also 
declares that no person shall "be deprived of life, lib- 
erty, or property, without due process of law." In Mur- 
ray 's Lessee v. H. L. & I. Co.,** Curtis, J., said, ' ' The words 

** The V Amendmait ia a iMtraint upon the exareiae of powen hf the 
united atatea, but not b; tlie atatet: Buron v. Bsltimoie, 7 Pet 243; 
Withers V. BueUe^r, 20 How. 84; DaTidson v. Vew Oileaiu, 96 U. 8. 97; 
Kelly tJ. Pittsburgh, 104 W. 78; Thorington v. Montgomery, 147 id. 490; 
C. C. D. Co. V. Ohio, ISS id. 238; Ohio V. Dolliaon, 194 id. US; nor by tui 
Indian tribe: Talton v. Mayee, 103 id. 370. 

'Ex parte Wilson, 114 TJ. a 417; Uackin v. V. S., 117 la. S48; Parkin- 
son V. U. 8., 121 id. 281; TJ. 8. v. De Walt, 128 id. 393. 

■Bi porta WaU, 107 U. S. 265. 

« Johnson V. Ssyre, 158 TT. 8. 109. 

■ Ex porta Bain, 121 TJ. a 1. 

" 18 How. 272, 27fl. 
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'due process of law' were ondonbtedly int^ided to convey 
the same meaning as the words 'by the law of the land' 
in Magna Charta. Lord Coke, in his eommentary on 
those words,'" says they mean due process of law. The 
constitations, which had been adopted by the several states 
before the formation of the federal Constitation, follow- 
ing the language of the great charter more closely, gener> 
ally contained the words, 'bnt by the judgment of his 
peers, or the law of the land.' . . . The Constitation con- 
tains no description of those processes which it was 
intended to allow or forbid. It does not even declare what 
principles are to be applied to ascertain whether it be due 
process. It is manifest that it was not left to the legisla- 
tive power to enact any process which might be devised. 
The Article is a restraint on the legislative as well as on 
the executive and judicial powers of the government, and 
cannot be so construed as to leave Congress free to make 
any process due process of law by its mere wiU. To what 
principle, then, are we to resort to ascertain whether this 
process, enacted by Congress, is 'due process.' To this 
the answer must be twofold. We must examine the Con- 
stitution itself to see whether this process be in conflict 
with any of its provisions. If not fotmd to be so, we must 
look to those settled usages and modes of proceeding 
existing in the common and statute law of England, before 
the emigration of our ancestors, and which are shown not 
to have been unsnited to their civil and political conditions 
by having been acted on by them after the settlemfflit 
of this conntry."^ In a later case, Field, J., said 

"S Inrt. 50. 

■* In Eolden v. HaiAj, 169 U. S. 366, 38S, which arose under the XZV 
Amendment, Brown, J., while quoting the laugn&ge of Curtia, J., iftid tbtX 
the court "has not failed to recognize the fact that the law ia, to a oertain 
extent, a progreBgiTo BCienee; that in iome ol the Btatea metiiodi of proeednre, 
which at the time tlie Constitution was adopted were deemed eeeential to tlie 
protection and safe^ of the people, or to tiie llbertj of the dtiien, have been 
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tidat the words, "due process of law," mean "a course 
of l^al proceedingH, according to those rules and prin- 
ciples which have been establi^ed in our system of juria- 
prudence for the protection and enforcement of private 
rights. To give sneh proceedings any validity, there must 
be a tribunal competent by its constitution, that is, by the 
law of its creation, to pass upon the subject-matter of the 
suit; and, if that involves merely a determination of the 
personal liability of the defendant, he must be brought 
within its jurisdiction by service of process within the 
state, or by his volimtary appearance. " " In conformity 
with these principles it has been held, that the trial of a 
citizen by military oommission within a state where the 
conrta ere open and the course of justice unobstructed 



found to be no longer neepiwry. . . . The whole fabric of special pleading, 
one* tbonght to be uMegsary to the elimination of the real issue between 
the partiea, has emmbled to pieces. . . . Witn wo e are no longer incom- 
petent hj resaon of intereet, eren though thtj be parties to the litigation. 
Indictments have been simplified, and an indictment for the most sariona 
of crimes is now the sim^Jeet of alL In several of the states grand jorie^ 
fotmexlj the onlj safegoard against a malidous prosecntion, have been 
largely abolished, and in others the rnle of unanimity, so far as applied 
to eifil eases, has given way to verdicts rendered l:^ a three-fonrths majoritj. 
This case doee not call for an expresBion of opinion as to Ae wisdom of 
these changes, or their validity nnder the XIV Amendment. . . . They 
are mentioned only for the purpose of calling attention to the probabili^ 
that other changes of no leas importaDoe mi^ be made is the future, and 
that ivfaile the oardinsl principles of justice are immutable, the methods 
by which jnstioe is administered are subject to constant flnctnation, and that 
the Constitution of the United States, which is neeesHsrily and to a large 
■stent inflexible and exceedingly dilDenlt of amendment, should not be 
■o conBtrued as to deprive Uie states of the pow^ to ao amend their laws 
as to make them conform to the wishes of the citisens as they may deem 
beat for the puUie welfare without bringing them into eonflict with the 
supreme law of the land. Of course, it is impoMiible to forecast the char- 
acter or extent of these changes, but in view of the fact that from the day 
Uagna Charts was signed to the present moment, amendmants to the struc- 
ture of tlie law have been made with inersasing frequency, it Is impoasibla 
to suppose that they will not continue, and the law be forced to adapt 
itaelf to new eonditioas of society." 
"Pennoyer v. Neff, 99 U. a 714, 733. 
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is not dne process of law."' It has also been held that 
there is a deprivation of liberty without due process of 
law when a oourt by its order, warrant, or commitment^ 
holds a prisoner in custody, when the prima fade case 
against the prisoner does not show that he has committed 
an offense of which the court committing him can take 
cognizance, and in any such case of commitment by an 
Inferior court of the United States the Supreme Court 
wUl issue a habeas corpus and discbarge the prisoner.*" 

On the other hand, it has been held that tiie owner of 
property distrained and sold for non-payment of taxes 
dne to the United States, is not deprived of his property 
without due process of law.***" It has also been held that 
an officer of the United States, whose accounts, as settled 
by the auditing officers of the Treasury, show him to have 
neglected to account for and pay over public moneys 
received by him, is not deprived of his property without 
due process of law, when the Solictor of the Treasury, in 
obediraice to an act of Congress has issued a distress war- 
rant under which the defaulting officer's real property 
has been taken in execution and sold by a marshal of the 
United States without further proceedings, judicial, or 
otherwise.* 

"Bw parte MUligan, 4 WalL E. 

"TTnited Btatei v. HAmilton, 3 DalL IT; Sx parte Bollman and Smrt- 
wont, 4 Cr. 75; Ex partg Kearney, 7 Whe&t. 38; Ex parte WeBa, 18 How. 
307; Ex parte Lange, 18 W&IL 163; Ex parte Puka, 93 U. S. 18; Ex parU 
Tatbraugh, 110 U. B. 6S1; U. S. v. WaddeU, US id. 76; Hans Nidbm. 
Petitioiier, 131 id. 176; In re Swan, ISO id. 637; In re HcKenEie, Fati- 
tioiiM, 180 id. G36. Bee olao Cosgreve v. Wiime;, 174 id. 64. 

■" Bprmgar v. U. S., 102 U, 8. 586. 
■Homj'B Lenee v. H. L. ft I. Co., 18 How. 272. 

The oonatitDtional requirement is designed to prereut the arbitrarf azai- 
eise of the powers of govenunent. See Bee. 117, iMfra. In trials within 
a court of jnatioe the defendant most be given & hearing before jadgmmt 
can be prooouneed against his property or againat himself, and Hm rights 
which are seeiued to him by other provisions of the Constitution, anch as 
the right to trial bf jury, must be held sacred. See See. 117, infra; of. 
Bx parte Ten;, 128 V. S. 289. But the lequiiement of doe proeeM of 
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The V Amendment— ('^^ Jeopardy, etc. 

"Nor shall any person be subject for the same offense 
to be twice put in jeopardy of hfe or limb." "Every- 
body agrees that the principle in its origin was a rule 
forbidding a trial in a new and independent case where a 
man had already been tried once." ^ Neverthelefls there 
may be a second trial if the jury disagree,' or if a verdict 
against the prisoner is set aside on his motion for error 
at the trial.* But a prisoner in the Philippine Islands 
having been tried and acquitted by the court of the first 
instance, and upon appeal by the government, the finding 
of acquittal having been reversed by the appellate tribunal 
in the islands, and the prisoner sentenced to imprison- 

Iaw docs not of itMlf control mere forma of procedure or reqnira the follow- 
ing of anj one eonrie of action in all esaes; the Amendment u complied 
with if, in each cose, a procednie be adopted which is appropriate to the 
end Bought : Hanorer Nat. Bank v. Mofsea, 1S6 IT. B. 181. It ia not 
neenaanry that the entire work of govenunent be transacted in a court- 
room, in the preaence of judge and jury. Congress may grant to exeentiTe 
oAetan the power to exclude or azpel aliena: The Japanese Immigrant 
CaM, 16fl U. a 8«; U. 8. V. Williams, 194 id. 279; of. Wong Wing v. 
V. S., 16S id. 228; to exclude sub-standard proposed imports: Bnttfield v. 
Struuhan, 16i V. 3. 470; and to refuw delivery of mail to persona seeking 
to defraud: PnUle dearing Honee v. Coyne, 194 U. 3. 497. Taxes and 
iii«w«siiiiiiiilii may be levied, and proper^ mi^ be taken for public use, l^ 
apedal commissions; and the Conatitntion is complied with when the tax- 
payer or propers-owner is given an opportunity for a hearing at some 
stage of the proceedings: Bauman «. Boaa, 167 IF. 8. 548; Wilson v. Lam- 
bert, 168 id. 611; Wight «. Davidson, IBl id. 371. 8o also, Congress may, 
in the ordinary conrBe of legislation, prohibit the making of eonbacbi in 
restrKint of intvrstate commerce withont thereby depriving any dticeu of 
his m>erty without due process of law: A. P. & 8. Co. v. U. S., 170 IT. B. 
211. And Congress may impose an ^leise upon artifldaUy coloured oleo- 
margarine, although it does not tax butter which is artiUcially coloured, 
and although the effect of the tax is to suppress the manufacture of such 
oleomargarine: UcCray v. TJ. B., 19S U. S. 27; FnUer, C. J., Brown and 
Peckbam, JJ., dissenting. On congreaaional legislation, see also Mormon 
Church «. TJ. 8., 136 U. a 1. 

• Per Holmes, J., Kepner v. U. a, 1B6 U. a 100, 184. 

• U. a ». PeiM, 9 Wheat. B7B. 

• Hopt «. People, 104 U. B. 631, 63S; Hopt v. Utah, 110 id. S74; 114 id. 
488, 492; 120 id. 430, 442; V. B. «. Ball, 16S id. 662, 672. 

17 
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ment, the Supreme Court held^ that the government's 
appeal twice pat the priBoner in jeopardy. When a conrt 
impose a fine and imprisonment as a ponishment where 
the statate onder which the prisoner was indicted con- 
ferred the power to punish by fine or imprisonment, and 
the fine has been paid, the court cannot modify its judg- 
ment by thereafter imposing imprisonment alone, for the 
judgment of the conrt having been executed so as to be a 
full satisfaction of one of the alternative penalties, the 
power of the court as to that offense is ended, and a second 
judgment on the same verdict, is, under such circum- 
stances, void for want of power, and the party must be 
discharged." So also where one of three defendants 
jointly indicted for murder has been acquitted and hia 
associates have been convicted, upon a setting aside of the 
verdicts because of a defect in the indictment, the verdict 
of acquittal upon the merits is a bar to a second trial of 
the person acquitted ; but the defendEmts who have availed 
themselves of the invalidity of the first indictment cannot, 
npon the granting of a new trial, claim that their lives are 
for a second time jeopardized.^ Moreover, a court may, 
when necessary, discharge a jury from giving a verdict 
and order a trial by another jury, and the defendant is 
not thereby twice pnt in jeopardy within the meaning of 
the Constitation.* 

The V Amendment also declares, that no person "shall 
be compelled, in any criminal case, to be a witness against 
himself." In Brown v. Walker,' it was held that tiiis 

■ Eepner v. U. S., 199 U. S. 100; Holmea, White, and McEeima, JJ., din- 
Mntmg. 

• Bx parte Lange, IS Wall. 163 ; of. Callan v. Wilson, 127 U. 8. 540, 5Q7 ; 
Carter «. HiiCIftnglirj, 1S3 <d. 385. 

' U. S. t>. Ban, 183 U. 8. 86E. 

"Thompaon «. U. 9., 166 U. S. 271. See >lao Tfrajia v. DlinoiB, 187 
id. 71. 

*iei n. a ssi. 
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provision does not protect a witn«» who refuses to answer 
a question when he is by law afforded absolute imnmnity, 
federal and state, for the offense to which the qnestiou 
relates. "The fact that the testimony may tend to de- 
grade the witness in public estimation does not exempt 
him from the dnty of disclosure.'*"' 

The provision that private property shall not be taken 
for pnblic use without just compensation entitles a pat- 
entee to payment for the use of his invention," and it 
entitles a corporation to compensation for the taking of a 
franchise to exact tolls as well as for the value of the 
tangible property taken ; " but payment need not be made 
until the actual possession of land has passed," benefits 
to the property left may be set off against damages for 
tlie property taken/* and compensation for an iudirect 
injury to property need not be made." Yet where, by the 
construction of a dam, the United States so floods lands 
belonging to an individual as to totally destroy its value, 
compensation mnst be rendered.** Congress does not 
deprive a contestant of a pre-emption entry on pnblio 
lands of his property by confirming the title of the orig- 
inal entryman, for dnring the pendency of the contest the 
contestant has no vested right." 

The VI Amendment. 

113. The VI Amendment declares that, "in all criminal 
prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and 

"P. 605. Four jnstiCM diaaantod. 
" BelkiMp V. Sehild, 181 V. B. 10. 
"M. N. Co. e. TJ. 8., 1*8 U. B. 312. 
» Cherokee NftKon «. B. K. By., 135 IT. a Ml. 
"Banman v. Bobs, 167 IT. 8. 548. 

"Scxiuitoii i>. Wheeler, 179 U. B. 141; QibMn v. U. S., 1«6 id. 260; Bed- 
ford V. n. 8., 102 U. 217. 

■•n. B. V. Lijaah, IBS U. S. 445; e/. Bedford V. U. B., lOS M. 217. 
" Embleb v. L. L. Co., 184 U. B. 900. 
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district wherein the crime shall have been committed, 
which district shall have been previously asceri»ined by 
law, and to be informed of the nature and cause of the 
accnsation; to be confronted with the witnesses against 
him ; to have compulsory process for obtaining witnesses 
in his favour, and to have the assistance of counsel for his 
defense.'"* 

This Amendment, of course, applies only to criminal 
proceedings ; >" and the right to trial by jury may be 
waived by persons charged with minor offenses.** "When 
the crime has been committed within the territories Con- 
gress may designate the place of trial at any time previous 
to the trial." An indictment for sending obscene matter 
through the mail need not set forth the objectionable 
language in full.'' The requirement that the prisoner 
"be confronted with tiie witnesses against him" will not 
invalidate a conviction in a case where the witnesses are 
absent by the procurement of the prisoner, or where 
enough has been proven to throw on him the burden of 
showing, and he having full opportunity therefor, fails 
to show, that he has not been instrumental in concealing 
. or keeping away the witnesses, and ground having been 
thus laid, evidence is admissible against him of that which 
the witnesses testified at a previous trial on the same issue 
between the United States and the prisoner.^ In the 
event of the death of witnesses for the prosecution, testi- 
mony given by those witnesses at a previous trial 

"This Amendment is ft restraint upon the judicial action of the Unitod 
States, and not of the Btataa : TwitoheQ v. The Oommonwealth, 7 WkIL 321. 

"V. 8. V. Zucker, 161 TJ. S. 475; Ex parte Terry, ISS id. 289; Fong 
Tue Ting v. U. B., 149 id. 696; Wong Wing v. U. S., 163 id. US; TJ. S. 
«. WiUiuna, 194 id. 279. 

" Schiek v. U. a, 19S U. S. eS. Harlan, J., diawnted. 

" Cook V. V. 6., 136 U. a 157. See also Art HI, See. 2; mtpra, see. lU. 

"Bnwn V. U. a, 161 U. B. 2». 

•B^aoldB V. n. a, 98 V. S. 145. 
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on the same iBsae is admisBible ; '* bat their evidence is 
not admissible when their absence is dne to negligence of 
the officers of the government.^'' And in a trial for receiv- 
ing stolea property, the record of the conviction of the 
thief cannot be admitted in evidence to prove the thef L^ 

The vn and Vm Amendments. 

114. The VII Amendment declares, that, "in suits at 
common law, where the valne in controversy shall exceed 
twenty dollars, the right of trial by jury shall be pre- 
served."" This Amendment does not affect equity 
causes in the federal courte, for the determination by a 
court of equity, according to its own course and practice 
of issues of fact, does not impair the right of trial by jury, 
because that right does not extend to causes of equitable 
jurisdiction.^ Nor does this Amendment affect proceed- 
ings upon claims against the United States heard in the 
Court of Claims without the intervention of a jnry, for the 
govenmaent being suable only by its own consent, may 
declare in what court it will be sued, and may prescribe 
the forms of pleading and rules of practice in that court, 
and SQch daims so prosecuted are not suite at common 
law.** Nor does it affect proceedings before a commis- 
sion created for the purpose of hearii^ and deciding upon 
claims against a territorial municipal corporation which 
have no legal obligation, but whidi have such equity as 

" Mftttox u. n. 8., 156 V. a 237. 

* MotM t>. U. a., 17S U. S. 45S. 

" Kirbj V. U. a, 174 U. a 47. 

" This Amondment is a, TBstr&int upon the exereiM of powera bj tba 
United St&tes, but not hj the ot&tea: Edwards v. Elliott, 21 WrU. S82; 
Walker v. Sanvinet, 92 U. 8. SO; Psaraon «. Yewdall, 95 id. 2S4. 

"Barton t>. Barbon^, 104 U. a 128; Panong t>. Bedford, 9 Pet 433, 448. 
Bnt where a plaintiff liM an appropriate remedy at law he eannot weA 
relief in a eonrt of eqnily: Whitehead v. Shattnek, 138 U. a 148; CatM 
V. Allen, 149 id. 451. 

"McElrath v. V. 8., 102 IT. a 428. 
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to cause provision to be made for their investigation and 
payment when found proper." Nor does this Amend- 
ment relieve a party from the consequences of his ante- 
cedent voluntary relinquishment of a right of trial by 
jury in any partioolar cause, as, for instance, in the case 
of a banking corporation whose state charter stipolates 
that the bank should have a summary remedy by execution 
without jury trial for the collection of notes indorsed 
to it> and in express terms made negotiable at the bank.** 
Nor is the granting of a nonsuit for want of sufficient 
evidence an infringement of the constitutional ri^ts of 
the pluntiff.*' In all cases, however, in which the right 
of trial by jury is secured by the Constitution the jury 
must be unanimous in rendering its verdict" The Vli 
Amendment also dedares that "no fact tried by a jury 
shall be otherwise re-examined in any court of the United 
States than according to the rules of the common law." 
As Story, J., said in Parsons v. Bedford,** "This is a 
prohibition to the courts of the United States to re- 
examine any facts tried by a jury in any other manner. 
The only modes known to the common law to re-examine 
auch facte, are the granting of a new trial by the court 
where the issue was tried, or to which the record was 
properly returnable; or the award of a venire facias de 
novo by an appellate court, for some error of law which 
intervened in the proceedings." The Amendment ob- 
viously governs both the original and appellate jurisdic- 
tion of the courts of the United States, and forbids the 
reversal of a verdict of a jury save as above indicated. 
But facte tried by a jury before a justice of the peace 

" Qntbrie Nftt. Bank v. Onthrie, 178 IT. S. 588. 
*■ Bank of Colombia v. OkOj, 4 Wheat. 885. 
■■ Conghran v. Bigolow, 104 U. 8. 801. 

■A. P. Co. V. Fisher, 106 V. S. 464; apringriUe v. Tbomai, Salt I^ke 
City B. Tucker, ibid. 707. 
" 3 Pet 447. 
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may be tried anew by a jury in the appellate court, for a 
trial by jury in the sense of the common law and of the 
yn Amendment involvefl the presence of a judge having 
the nsnal powers of superintending the conrse of the trial, 
infltmcting the jury on the law and advising them on the 
facts, and setting aude their verdict if in his opinion 
against the law or the evidence." And a trial court may 
make its decision of a motion for a new trial depend upon 
a remission of part of the verdict*" On the other hand. 
Congress cannot by statate provide for the removal from 
a state court into a federal court of causes tried by jury 
in the state court, and for a retrial in the federal court of 
the facts and law in such action in the same manner as if 
the same had been originally commenced in the federal 
court'* 

The Vm Amendment declares that ' ' excessive bail shall 
not be required, nor excessive fines imposed, nor cruel and 
unoBoal punishments inflicted." This Amendment re- 
stricts national and not state legislative and judicial ac- 
tion." Neither shooting to death," nor electrocution,*' 
as modes of inflicting the death penalty after trial, convic- 
tion, and sentence in a court; of proper jurisdiction, nor a 
fine of fifty dollars and three months' imprisonment at 
hard labour for selling liquor in violation of law,** nor ten 
years' imprisonment for conspiracy to defraud, nor the 
infliction upon one prisoner of a heavier punishment than 
that inflicted upon another prisoner for an identical 

■O. T. Co. V. Hof, 171 u. a 1. 

"A. V. L. * C. Co. V. Hum, ISO U. S. OS. 

*"nie JtwticM V. HnmtT, ft Wall. 274; C, B. A Q. B. v. Chicago, 18B 
V. 8. 22e. 

■Perreai o. The Commonwealth, 6 Wall. 476 j O'Ndl «. Tennont, 144 
U. a 323. 

-Wilkmaon v. Utah, »d V. 8. 130. 

■■ 7k re K«iiiimleT, 13e U. a 4S6. 

*■ PorreBT V. The Commonwealth, 5 Wall. 47S. 
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oSeoBe,*' can he regarded as a violation of the VllI 
Amendment. 

The first ten Amendments were proposed by the first 
Congress for adoption by the states and were intended to 
constitute a federal BUI of Bights. These Amendments 
constltnte restrictions upon the United States and Qxj 
are obvionsly not restrictions upon tiie legidative or 
jadicial powers of the states. 

The XI Amendment. 

115. The Supreme Court having, in Chishohn v. 
Qeorgia,*' affirmed its orginal jnrisdiction in actions 
bronght by citizens of one state against another state, in 
1797 the XI Amendment was adopted, declaring that "the 
jadicial power of the United States shall not be constmed 
to extend to any suit in law or equity, commenced or 
prosecnted against one of the United States by mtizens 
of another state, or by citizens or subjects of any foreign 
state. ' ' That Amendment having taken effect on 8th Janu- 
ary, 1798, in that year the Supreme Court decided in 
Hollingsworth v. Virginia,** that the Amendment barred 
any further proceedings in cases then depending in the 
courts of the United States in which a citizen of one state 
was the plaintiff, and another state was the defendant. 
In Osbom v. Bank of U. S.," Marshall, C. J., said: 
' ' The XI Amendment ... is of necessity limited to tiiose 
suits in which a state ia a party to the record," bnt he 
added,*' "the state not being a party to the record, and 
the court having jurisdiction over those who are parties 
on the record, the tme question is not one of jnriBdiction, 

* Howard «. Fleming, IBl TT. B. 126. 

' 2 DaU. 419. 

"SDaa 378. 

"9 Wheat 738, 857. 

"P. 858. 
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bnt whether in the exercise of its jurisdietion, the court 
ought to make a decree against the defendants; whether 
they are to be considered as having a real interest, or as 
being only nominal defendants." On the other hand he 
said,*' "This suit is not against the state of Ohio within 
the view of the Constitution, the state being no party on 
the record." The jnrisdictional question in the cause was 
as to the power of the court to take cognizance of a suit 
in equity brought by the Bank of the United States 
against the auditor of the state of Ohio to enjoin the col- 
lection of a tax on the business of the bank imposed by a 
statute of Ohio, and to recover a sum of money wrong- 
fully taken out of the vaults of the bank by tiie state 
auditor by way of enforcing the payment of the tax, and 
the court sustained the jurisdiction on the grounds stated 
by the chief jnstice. In view of the judgment in the 
cause and the dicta of the chief justice, it was not un- 
natural that the pres^ice or absence of a state as a party 
defendant on the record should have been regarded as the 
criterion by which to determine whether or not a suit was 
within the purview of the XI Amendment. Indeed in Davis 
V. Gray,** the court went so far as to hold that a receiver 
of a railway conld sue in equity the governor of the state 
incorporating the railway and the land commissioner of 
the state to restrain the issue of patents to individuals 
for certain lands theretofore granted by the state to the 
railway on certiun conditions, and resxmied by the state 
for alleged non-performance of the condition, and that it 
not being possible to make the state a party the plaintiff's 
rights conld be vindicated by a decree against the officers 
of the state, but the later decisions of the court have tended 
toward the establishment of a sounder rule on this sub- 
ject; and it is now settled, that the criterion is not the 

«P. 868. 

- Ifl WalL 203. 
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presence or absence of the state as a party defendant on 
the record, bnt the question of fact, is or is not the snit 
in substance, though not in form, a suit by a citizen of 
another state against a state T If a state be either a de- 
fendant on the record, or the real defendant thongh not 
a party on tite record, the XI Amendment forbids the 
court to take jurisdiction of the cause, unless the state 
by its voluntary appearance, as in Clark v. Barnard,*' 
submits itself to the jurisdiction of the court In con- 
formity with this view it has been held that a suit by, or 
against, the governor of a state in bis representative 
capacity is a suit against the state ; "* that Hie XI Amend- 
ment prohibits a suit in the federal courts against the 
officers of a state to enforce the performance of a contract 
made by the state, where the controversy is as to the 
validity and obligation of the contract, and where tJie rem- 
edy sought is a performance of the contract by the state, 
the nominal defendants having no personal interest in the 
subject-matter ; '^ it has also been held that where a state 
had bought a railway from a receiver appointed at its 
instance, as the holder of the first mortgage bonds of 
the railway, the holders of junior bonds having filed a 
bUl to foreclose their mortgage and to set aside the sale to 
the state, making the governor and treasurer of the state 
parties defendant, the state being a necessary party to 
the relief sought, the XI Amendment barred the snit;*" 
and that state officers cannot be compelled, at the suit of 
a citizen of another state, to appropriate the public mon^ 

" 108 U. a 436, 447. 

"Georgia v. Bmilsford, 2 D&IL 402; The Governor of GMrgU v. H»d- 
raxo, 1 Pet. 110; Kentucky v. DenniBon, 24 How. 66. 

" Ea^od V. Southern, 117 X3, S. 52; G«v<iTnoT of Georgia v. Madra*), 
1 Pet. 110; Louisiana v. Jumel, 107 U. 8. 711; North Carolina v. Temple, 
134 id. 22; Louisiana v. Steele, ibid. 230. Bee also Otandler v. Dix, 194 
id. 590. 

-Cunningham v. H. ft B. B., 109 U. 8. 446. 



D,g,t,.,.d.i. Google 



THE XI AMENDMENT. 261 

of the state in a way prohibited by the laws of the state, 
for sndi a enit is in fact against the state, and where a 
state cannot be saed, the oonrt cannot assert jnrisdiction 
over the officers of the state, so as to control them in their 
administration of the finances of the state." It haa also 
been held that the XI Amendment bars a snit by one state 
against another state, where the plaintiff state snes, not 
in its own right, but only for the benefit of certain of its 
citizens who have assigned to it their claims against the 
state defendant ; ^* that a private person cannot bring a 
personal suit in the Supreme Conrt of the United States 
against a state to recover the proceeds of property in the 
possession of that state, snch as the proceeds of certain 
slaves alleged to have been illegally seized by the state,^ 
and, in the case of In re Ayers,"' that the XI Amendment 
forbids tie conrt to take jnrisdiction of a bill in eqnity 
filed by a holder of, and dealer in, conpons of the bonds of 
Hie state, the conpons under the statutes of the state and 
the judgments of the court being receivable in payment 
of state taxes, to enjoin the officers of a state from prose- 
cuting, on behalf of the state, actions against citizens of 
the state for collection of taxes, under a statute of Ihe 
state directing the prosecution of the actions, and provid- 
ing that "if the defendant relies on a tender of coupons as 
payment of the taxes claimed, he shall plead the same 
specifically and in writing, and file with the plea the 
coupons averred therein to have been tendered," and "the 
burden of proving the tender and the genuineness of the 
coupons shall be on the defendants;" the equity set np by 
the plaintiffs in the injunction suit being tiiat they had 

"LottWana v. Jumel, 107 U. 8. 711. 

■* New HBrnpshire v. Looiaiuu, New Tork v. LoaiMuia, 108 XT. B. 76 ; ef. 
Strath Dftkota v. North Carolina, ID2 td. 2S6. 

"Ex parte Hadrozio, 7 Fet. 6S7; The GoTemoT of Gleorgia v. Madraxo, 
1 Pet. 110. 

" 123 V. S. 443. 
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purchased coupons for the purpose of dealii^ in them and 
selling them to taxpayers to use in payment of taxes to 
the state, and that, miless the action threatened by the 
state officers were enjoined, the plaintiffs would not be 
able to sell their coupons at a profit So, also, suit cannot 
be maintained against a state officer to compel the levyii^ 
of a special tax for the benefit of bondholders."^ On the 
other hand, it has been held tiiat the Amendment does not 
protect from suit a county of a state,"* nor prohibit the ex- 
ercise by the court of its appellate jurisdiction over state 
courts in cases of criminal cognizance, for the purchase 
or prosecution of a writ of error to reverse a criminal 
conviction at the prosecution of tlie state is not the com- 
mencement or prosecution of a suit at law against that 
state ; "" nor does the XI Amendment prohibit the exerias© 
by the court of jurisdiction over a controversy between 
individuals as to land granted by and claimed under a 
state ; *^ nor does the fact that a state is a, or the sole, 
shareholder in a banking corporation prevent the cooxts 
of the United States from taking cognizance of a suit 
against snch a corporation,"* for, as Marshall, C. J., said,'* 
"when a government becomes a partner in any trading 
company, it divests itself, so far as concerns the transac- 
tions of that company, of ita sovereign character, and 
takes that of a private citizen. ' ' Nor does the fact that a 

■'N. C. V. Temple, 134 V. S. 22; IioaiBiana v. Steele, ibid. 230. And, 
although it is not forbidden by the Amendment, a anit agaiiut & state 
cannot be brought hj one of ita own citiiena, nor bj a eorporation created 
by the federal governiDent, even when a federal qowtion u iuTOlTed; 
Bmib v. Lonisiana, 134 U. S. 1; Smith v. BeeTsa, 17S id. 436. 

"Lincobi County v. Lnning, 133 U. 8. S29. 

"Coheng V. Virginia, 6 Wheat. 264. 

"Fowler II. Lindsey, 3 Ball. 411. 

"L., C. & C. B. V. LetaoD, 2 How. 497, S50; Baiik of U. S. i>. Planters' 
Bank, 9 Wheat 904, 907; Bank of Kentucky v. Wiatar, 2 Pet 318, 323; 
Briscoe V. Bank of Kentneky, 11 Pet. 257, 324; Guiran v. Arkansas, 15 How. 
304, 309. 

"9 Wheat. 907. 
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state claims property, which is not in its own possession 
but in the possession of an individual who has been made 
defendant in an action to recover that property, oust the 
jurisdiction of the court of tiie United States, nor forbid 
the court to give judgment in favour of tiie plaintiff." 
It is likewise weU setUed, that "whaa a plain oflSoial duty, 
requiring no exercise of discretion, is to be performed" 
by an officer of a state, "and performance is refused, any 
person who will sustain personal injury by such refusal 
may have a mandamus to compel its performance; and 
when such duty is threatened to be violated by some 
positive official act," of an officer of a state, "any person 
who will sustain personal injury thereby, for which ade- 
quate compensation cannot be had at law, may have an 
injunction to prevent it,*"* or he may maintain an action 
at law for damages against the officer as a wrongdoer. * ' Li 
either case, if the officer plead the authority of an uncon- 
stitutional law for the non-performance or violation of 
his duty, it will not prevent the issuing of a writ An 
onconstitutional law will be treated by the courts as noil 
and void."" In conformity with this principle, it has 
been held that the XI Amendment does not forbid the 

■ D. 8. tp. Petera, B ft. IIB. 

** Per B»dl«7, J., in Board of Liqnidatum v. MeComb, 9S TJ. & 531, S41. 

■Per Bradley, J., In Board of Liquidation v. MeComb, 92 U. S. S41; 
Davis v. Gray, 16 WalL 203; MeOahe; v. Yirginia, 13S IT. 8. 662; Hans 
V. LoTuaiaua, 184 id. 1; Peuuojer v. McConnaughf, 140 id. 1; SmjtJi v. 
Ames, 169 id. 4fiS; Prout v. Starr, 188 id. S37; of. Fitta v. MeOhee, 172 
id. 516; L C. B. v. Adania, ISO id. 28. In Hana v. Loninana, tvpra, Bradtey. 
J., BBid, p. 20; "Al-thougli the obligationa of a state rest for their per- 
fon&ance npon its bononr and good faith, and cannot be made the sob. 
jeets of jndieial cognizance unless the state consents to be sned, or eomea 
itself into court; jet where property or ri^te are enjoyed nnder a grant or 
contract made l^ a state, thej cannot wantonly be invaded. Whilst the 
state cannot be compelled by suit to perform its contracts, any attempt 
on its part to violate property or rights acqnired nnder its contracts, may 
be judicially reeieted; and any law impairing the obligation of contracts 
under which such property or rights are held is void and powerless to affect 
their enjoyment," 
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courts of the United States to take cognizance of a cause 
wherein a federal agency, as, for instance, a national bant, 
brings suit against the officers of a state to enjoin the 
enforcement of an unconstitntional law of the state taxing 
that agency.'* It has also been held that state officers 
may be enjoined at the suit of a holder of consolidated 
bonds of the state which had been issued onder an agree- 
ment for the funding of the debt of the state, from issuing 
others of the consolidated bonds in violation of the con- 
tract between the state and ita bondholders ; " and tiiat an 
action brought by a taxpayer against an officer of a state 
to recover possession of property which that officer has 
wrongfully seized under an unconstitutional law of the 
state for non-payment of taxes is an action against tiiat 
officer as a wrongdoer, and not Buch an action as is pro- 
hibited by the XI Amendment."^ 

As the immtmity from suit is a personal privilege, the 
state may waive that privilege, and it does waive it, when, 
in a caose pending in a court of the XJnited States, in which 
it has a sufficient interest to entitle it to become a party 
defendant, it causes an appearance to be entered by coun- 
sel on its behalf, for such an appearance is a voluntary 

*■ Oaborn «. Tbe Bank of the United StatM, 9 Wheftt. 738, 846. 

" Board of Liqnidatioa v. McComb, 92 U. B. 531. 

"The Virginia ConpoD Caaw, 114 U. S. 869, 284. Some of the euea 
were actions of trespass or detinue ; others of them wve biOs in equity for 
an injunction. Bradlej, J., irith whom eonenrred Wslte, C J., and HHlei 
and Or^, JJ., dissented. Upon a like principle, it has been held tbat 
offloOTs of tbe United BtatM being wrongfnlly in pos to aioj of land, the fact 
that th«7 held that possession not for themselTes but for the govermnent oC 
the United States irill not forbid coarta to take jurisdiction of the ri^tfnl 
owner's action to recover his land, nor prevent judgment in his favour, if 
his title be made ont: Meiga v. McClung's Leoee, 9 Cr. 11 ; Wilcox v. Jack- 
sou, 13 Pet 498; Orisar v. McDoweU, 6 Wall. 398; Brown v. Hngor, 21 How. 
305; United States v. Lee, 100 U. 8. 19S. In Mitchell v. Harmony, 13 
How. 115, and in Bates v. Clark, 95 U. B. 204, the same role was applied 
in aetionH of trespass against military offieers of the United Ststca for 
the wrongful seinre of certain personal property of tbe plai n ti ff s, in 
obedience to unlawful orders from a military superior. 
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snbiniBsion to the jurisdiction of the court." It is obvious 
that the XI Amendment does not affect the jurisdiction 
panted by the III Article to the courts of the United 
States in actions wherein a foreign state, or one of the 
United States, is the plaintiff and one of the United States 
is the defendant.^^ 

The relatioiu between the federal and state oonrta. 

116. The federal supremacy prevents the states from 
regulating the process or practice of the courts of the 
United States at law,'^ or in equity,'* or in causes of 
criminal cognizance,'" but "the laws of the several states, 
except when the Constitution, treaties, or statutes of the 
United States otherwise require or provide, shall be re- 
garded as rules of decision in trials at common law, in 
the courts of the United States in cases where they 
apply. " '* The federal supremacy also forbids the courts 
of the states to refuse obedience to a mandate of, the Su- 
preme Court of the United States, reversing a judgment 
of a state court in a cause which is of federal cog- 
nizance;'"' and it prevents a state legislature from 
annulling by statute tiie judgment of a court of the United 
States in a cause which is within the jarisdiction of the 

• Ctuk V. Buuard, 108 TJ. S. 4S6. 

"TT. 8. V. ToiM, 143 TT. 8. 021. 

"WsTmui V. Southard, 10 Wheat. 1; Baulc of TT. S. v. Halstead, 4Md. 
51 ; UneoM o. Power, ISl U, 8. 436. 

"Bor«T V. Cbapman, 119 TJ. B. 587; UlMiuippi Mills v. Cohu, 150 id. 
202; HoUiM v. B. C. A I. Co., ibid. 371. 

" U. S. V. Beid, 12 How. 361. 

"Act of 24th September, 1789, e. 20, kc. 34, 1 SUt. 92; Ber. Stat sec. 
721. See Field's Federal Courts, p. 4S0. The general prindple that the 
lex fori govems the limitation of actions applies to aotioiui bronght 
originallj in the courts of the United StatM, and also to actions removed 
thveto from the courts of the states: Amson v. HnrpI^, 109 TJ. 8. 238; 
MilcheU v. Cluk, 110 id. 683. 

"Martin v. Hunter's Lessee, 1 Wheat. 304. 



,t,.,.d.i. Google 



266 THE JUDICIAL POWEB. 

conrt.^* While a state cannot confer jarisdiotion on a 
court of the United States, yet a state may by its legisla- 
tion create legal and eqnitable rights which can be en- 
forced in a court of the United States in a cause whereof 
that court has acquired jurisdiction by reason of either 
the citizenship of the parties or the federal character of 
the snbject-matter of litigation; thus, pUotage being a 
subject of admiralty and, therefore, of federal jurisdic- 
tion, a pilot may sue in a court of the United States to 
recover pilotage under a state statute;''^ and tiie right 
under a state statute to recover damages for a death 
caused by negligence is enforcible in a canse between 
proper parties in a court of the United States ; "" and liens 
created by state laws in favour of material men for sup- 
plies fnmished to vessels in their home ports or for ma- 
terials furnished to ships in process of construction may 
be enforced in the courts of the United States.'" 

A court of the United States cannot enjoin proceedings 
in a court of s state,** save in aid of bankruptcy proceed- 
ings pending in a court of the United States, or as a 
means of preventing the enforcement in a court of a state 

"U. a V. Peteni, 5 Cr. 115. 

" Hobort V. Drogsu, 10 F«t. 108 ; Bx parte MoNiel, 13 Wall. 239. 

"By. Co. V. Whitton, 13 W*U. 270. 

••Edwarda v. Elliott, 21 WaU. 532; The Lottawuuu, ibid. S58; U. a 
c. P.-D. U. Co., 17S n. a 317; ef. The Bo&noke, 18ft id. 1S6. Wban 
the jurudietion of a court of ttio ITnited StatM has attached, a par^ to 
the auit who refuses or aeffleets to ob^ its proeeaa will be liable in damagea 
to any party injnred by BQCh uegleet or refoaal: Amy v. BnparriaoTfl, II 
Wall. 136; and a trustee of property to which the juFiBdietioB of a eomt 
of the United Statee haa attached will be held personally responsible if, 
without adequate reaistanee, he aorreudera aoeh property to tiie proeeaa of 
a court of a state: Chittenden v. Brewster, 2 Wall. 191. Bee also In ra 
Watts and Sachs, 190 U. a 1. 

"Diggs V. Woleott, 4 Cr. 179; Watson v. Jones, 13 Wall. 679; Haines «. 
Carpenter, 91 U. S. 254; Dial v. Beynolda, 98 id. 840; Leronx v. Hudson, 
109 id. 466; Byera v. UcAalc{y, 149 id. 608; Haikrader v. Wttdley, 172 id. 
148; cf. In re Neagle, 136 id. 1; Cole t>. Gnnninghnm, 1S8 id. 107. Sm 
also In re Watts and Sachs, 190 id. 1. 
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of a jadgment entered therein after a cause has been 
properly removed to a court of the United States; " nor 
can the courts of the United States issue write of man- 
damus to courts of the states, except to compel the per- 
formance of purely ministerial,*" and not judicial,'' duties. 

Chattels taken in execution under the judgment of a 
court of a state and delivered to a claimant upon his giving 
bond therefor cannot be seized by a marshal under the 
process of a court of the United States.^* A court of the 
United States exercisii^ jurisdiction in bankruptcy cannot 
divest liens upon the bankrupt's property created by the 
judgments, either interlocutory or final, of the courts of 
the states; "* the assets of the estate of an insolvent dece- 
dent in process of judicial administration under the order 
of a probate court of a state are not subject to levy nnder 
an execution issued by a court of the United States;"* 
and the trustee appointed by a court of a state under a 
state statute to liquidate a corporation whose charter has 
been forfeited cannot be sued in a court of the United 
Statea by creditors of the corporation to compel his allow- 
ance of a claim against the corporation.'^ 

As Catron, J., said in the judgment in the case of The 
Bank of Alabama v. Dalton," "In administering justice 
. . . the states of this Union act independently of eatdi 
other, and their courts are governed by the laws and 
municipal regulations of that state, where a remedy is 

" FrMieh V. Haj, 22 WaU. 250; Dietuch V. Hoidskoper, 103 U. a 404. 

"Biggs r. Johnmn Count?, 6 WalL 166; Amy v. SaperriKin, U id, 186; 
SaperriKrB v. U. 8., 194 U. 8. 576. 

"7a re BUk«, ITS U. B. 114. See alw The Hi^or «. Lord, WalL 400; 
Th« Bnperriaora «. Ihirant, ibid. 415; Bath County v. Amy, 13 id. 244. 

"Eagui V. hWM, 10 Pet 400. 

"P»elc V. JenueM, 7 Uov. 612. 

■ WiUiams v. Benedict, 8 How. 107. 

"Peale v. Phipps, 14 How. 368. See alao Yaaghan v. Northnp, 16 Pet. 
1 ; Wiswall f. Sampson, 14 How. 52 ; of. Erwin v. Lowr?, 7 How. 172. 

-B How. 522,527. 
18 
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sought, unless they are controlled hy the Constitution of 
the United States, or by laws enacted under its anthori^. ' ' 
The most importimt of the restraints imposed by the Con- 
stitation upon the exercise of judicial jurisdiction by the 
states resnlt from the grant in Article HI of the Constita- 
tion, of judicial power to Qie United States over certain 
subjects of jurisdiction, and from the power of Congress 
to render tbat jurisdiction exclusive. Nevertheless, as 
the Constitution, laws, and treaties of the United States 
are "the snprane law of the land," the states, wherever 
Congress has not, by legislation within the limits of its 
constitutional powers, excepted any subject from the juris- 
diction of their conrte, may exercise jurisdiction therein, 
and, in such cases, rights arising under the Constitution, 
laws, and treaties of the United States may be adminis- 
tered, subject, of course, to the appellate jurisdiction of 
the Supreme Court of the United States, and to the power 
of removal to the federal courts of the first instance; 
thus, a tribunal constituted by a state may enforce the 
militia laws of the United States ; ^' and an assi^ee in 
bankruptcy may sue in a court of a state to recover the 
assets of the bankrupt"" But where Congress has ex- 
pressed its will that the courts of the United States shall 
exercise exclusive jurisdiction over any subject-matter 
which is included within the constitutional grant of 
judicial power to the United States, the courts of the states 
cannot directiy exercise judicial jurisdiction over such 
subject-matter. Upon this principle, a court of a state 
cannot take cognizance of an act declared to be criminal 
by the statutes of the United States, unless tbat act be 

** Houston V. Moore, S Wheat. 1. 

"CUflin 0. Houfleman, 93 U. 8. 130; T«tX v. Felton, 12 How. 884, re- 
ferred to by Bradley, J., 93 IJ. 8. 142, was an aetion of trover for a ns<n- 
papei wliieh a postmaster wrongfully refused to delivw. See also Eystor 
V. OafF, 91 U. 8. 621; Ex parte Christy, 3 How. 292, 31S, 319; NngOLt «. 
Boyd, ibid. 426; WiUiams v. Heard, 140 U. S. 629. 
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also an ofFense against the laws of the state.'^ A state 
court eaimot take jurisdiction of a cause of admiralty 
cognizance,*" such as a proceeding in rem founded upon a 
contract for the transportation of passengers by sea, or 
open a ooUision," or upon a contract of affreightment," 
but a state court may take jnrisdictdon of an action in 
personam for mariners' wages," or of a preceding *n rem 
founded upon a lien given by a state statute for materials 
supplied in building a ship,** for such actions are not 
necessarily of admiralty cc^oizance. A state court can- 
not take jurisdiction of an action at law against a foreign 
consul.'^ A state court cannot take jurisdiction in patent 
causes, nor determine tlie validity of a patent, or a ques- 
tion of infringement,*" but a state court may incidentally 
paf« npon the validity of a patent, as, for instance, vhere 

" Tb«ra if a eoDCnTTent juriadietioii over ttimen, wlien tke eriniiwl act 
is an ofFenBe againat tlie lawa of botb the United States aad of the state* ; 
thus, a state may puoieih the ofFense of nttering ot passing false coin u a 
fraud praetieed on its citizens: Fox v. Ohio, 6 How. 132, and the United 
States may pnnioh the tame act as a erime against it: United States v. 
Marigold, 9 How. 060. In the same way, a state might haTe, before the 
adoption of ths ZIII Amendment, punished the harbouring of a fogitite 
slare: Hoore v. IHinois, 14 How. 13, while tke tMtm aet eonld haTS been 
punished in the eonrta of tfa« United States as an offense against the 
fngitfve slave legislation of Congress. So also a state may poiuBh the 
forging of a ■promiaaorj note, althoof^ the forger eommita the fnrtlier 
crime of making false Mitties eoneeming sneh notes on the books of a 
national bank: Cross e. North Carolina, 132 V. S. 131. And a state may 
pnnirii the morder of a loeomotire engineer, although his deal^ be eansed 
l^ the derailment of a train carrying the maHs of the United States: 
Cnissley t>. California, 166 U. B. 640. But it may not pnniA an officer 
of a national bank who, knowing that the bank is insolvent, nevertheless 
receives a deposit: Esston «. Iowa, 188 U, S. 220. 

- The Moses Taylor, 4 Wall 411 ; ICoran v. Btarg«s, 164 U. S. 356. 

■* The Hine v. Trevor, 4 Wall. 5GG. 

" The Belfast, 7 Wall. 624. 

"I^eon V. Galeeran, 11 WaU. 186. 

" Edwards v. Elliott, 21 Wall. 532. 

" Davis V. Packard, 7 Pet. 276. 

"Ber. Stat, sec. 711. Per Bradley, J., in Olaflin «. Houseman, 93 
U. 8. 140. 
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it is questioDed in an action for the price of the patent.** 
The distinction rnnnin^ through the cases is, that, where 
Congress has excepted from the action of the courts of the 
states any subject-matter of federal jurisdiction as desig- 
nated in the Constitution, the courts of the states thence- 
forth cannot directly, but may indirectly and collaterally, 
act upon such subject-matter. The courts of the states 
cannot issue an injunction before final decree, nor an 
attachment on mesne process, against a national bank."** 
The federal supremacy forbids a court of a state to issue a 
mandamtis to an officer of the United States,' or to try a 
federal officer for an act done by him in the discharge of 
his official duties,* or, by its process, to take in execution 
goods imported into a port of the United States, but not 
yet entered at the custom-house for payment of duties 
to the United States,' or goods, which, having been seized 
for violation of the revenue laws of the United States, are 
in the custody of a marshal of the United States.* Nor 
can a court of a state take jurisdiction of a suit to de- 
termine whether or not property has been rightfully 
forfeited under the laws of the United States.^ Nor can 
it take jurisdiction of a complaint for perjury in testifying 
before a local notary public upon a contested con- 
gressional election.* Nor can a court of a state by injunc- 
tion restrain the execution of a judgment of a court of 
tile United States;^ nor, under a state insolvent law, 

"Sm the jndgment of Otbj, J., in Naah v. Lull, 102 Maas. eO; cf. Handi 
i). N., 8. ft Co., 140 U. a 344j Holt v. I. Mfg. Co, 178 id. 68. 
"•Bev. St&t. S342; PacUle Nftt. Bank o, Uixter, 124 TT. S. 721. 

> HeClimg V. Sillinum, 6 Wheat. 698. 

■In re Ne&gle, 135 TJ. 8. 1; Etheridge v. Sperry, 1B8 id. 266; Ohio v. 
Thomas, 173 id. 276; Boake t>. ComingDie, 177 id. 469. Sm alao GablBiiuui 
V. P., D. ft E. By., 178 id. S3S. 

'Harrig v. Deimie, 3 Pet 292. 

' Slocom V. MaybeiTjr, 2 Wheat. 1. 

■ Qelaton v. Hojt, 3 Wheat. 246. 

'In re lionay, 134 U. 8. 372. 

' HeEim V. Toorhiea, 7 Or. 279. 
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r^nlate the distribntion of assets of an insolTent national 
bank ; ' nor discharge a defendant held in cnstody under a 
capias ad satisfaciendum iasaed by a court of the United 
States ; * nor replevy property taken in execution nnder 
a judgment of a court of the United States ; '" nor order 
the release, after a hearing on habeas corpus, of a prisoner 
held in custody by an officer of the United States under a 
warrant of commitment from a commissioner of a circuit 
court of the United States upon a charge of the conunis- 
sion of an offense against the laws of the United Stat^ 
or of a prisoner held in custody by the United States after 
a trial and conviction in a conrt of the United States of 
an offense against the laws of the United States;" nor 
release upon habeas corpus an enlisted soldier in the 
army of the United States, detained in custody nnder 
the order of his commanding officer." Nor can an at- 
tachment of a debt by the process of a state court, after 
the commencement of a suit upon that debt in a court 
of the United States bar the plaintiff's recovery in that 
suit; ^' nor can the pendency of state insolvent proceed- 
ings be set up as a bar to suits in the courts of the United 
States brought by parties who are constitutionally entitied 
to sue therein.'* 

'DaviB u. Elntira Savings Buik, 101 U. S. S7G; of. Earle v. Coning, 
ITS id. 4S6. 

• Dnnean ti. Darat, 1 How, SOL 

"rreeman v. Howe, 24 How, 450; Covell v. Keymaa, 111 U. S. ITS. 

■■ Ableman v. Booth, 21 How. 606. 

"Tarble'a Com, 13 Wall. 397. A state court nwy, nerertholess, bj pro- 
cess of ^abea* oorpuf, inquire into the legality of the deteration of a 
peraoD, ^o, hATing been arrested as a fugitive from the jnstiee of another 
state, is detained in custody by an agent of that other state under a 
warrant issned l^ the governor of the state within whose territory Qi6 
alleged fugitive has come: Bobb v. Connolly, 111 IT. a 024. 

"Wallace v. McConnell, 13 Pet 130. 

"Snydarn v. Broadnax, 14 Pet 07; ^de v. Ston^ SO How. 170; Green 
«. Creigbton, 23 U. 90, 
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In the cases of persons who, or of property whidi, may 
be subject to the jnrisdiction of the conrte of the United 
States, and also to that of the courts of the states, that 
juriBdictlon, which first actually attaches either to the 
person or the property, will retain control and cannot be 
divested by process issued from the other jurisdiction." 
An officer who, in executing the process issued by a court 
in a cause within its jurisdiction, seizes property which, 
that process specifically designates, is not liable to action 
therefor in a court of another jurisdiction ; but an officer 
who, under a judgment in personam, seizes property not 
specifically designated in the process is liable, and may 

■Sloeum V. HMjberrj, 2 Wheat. 1; Smith «. UclTer, 9 id. 682; Hag&u «. 
Lucaa, 10 Pet. 400; WaUute v. McConnell, 13 id. 138; Erwin v. Lowrjr, 
T How. 172; Peck v. JenuMs, Ond. 612; Williuns v. Benadiet, 8 id. 107; 
Wiamll «. SompnQ, 14 id. 3£; Peale v. Phipps, ibid. 368; PulliHm v. 
Osborne, 17 id. 471; Tajbr v. Carr^, 20 id. 683; Freeman v. Howe, 24 id. 
450; CoveU v. HeTinaii, 111 U. S. 1T«; Heidritter v. Eliubetb Oil-cloth 
Co., lis id. 294; Crow t>. North Carolina, 132 id. 131; B. G. B. v. 
Oomila, ibid. 478; L. C. Co. c. HeCreer^, 141 id. 47S; In re Tjlta, 148 
id. 104; Bjers «. MeAule^, ibid. 60S; Central Nat. Bank v. Stevena, 109 id. 
432; Hukrader t>. Wadley, 172 id. 148; Whit« «. ScUoerb, 176 id. 542; 
cf. Etheridge v. Sperrf, 139 id. 200; Bock v. Perkina, ifrid. 028; Hoian 
V. StuTgea, 154 id. 250; Earle v. Peniujrlvania, 178 id. 4W; Barle v. Con- 
way, ibid. 460. In ConJl «. Hefman, 111 V. B. 182, Matttiewa, J., said: 
' ' The forbearance which courts of oa-ordinate jurisdiction, adminiatered 
under a single sTiiteni, ezereiw toward each other, whereby eonflicta ara 
avoided, by avoiding interference witii the proeesB of eacb other, is m 
[«ineiple of comi^, witb, peiliapa, no higher sanction than the utUi^ ^irtiieh 
cornea from concord; but between state coorte and those of the United 
States it is sometbing more. It is a principle of right and of law, and, 
therefore, of ueceBsi^. It leaves nothing to diaeretion or mere conveni- 
ence. These courts do not belong to the same system, so far as th«ir 
jurisdiction ia concorrent; and altiiongh they co-eriBt in the nme apace, 
th^ are independent, and have no common superior. They eioreise joria- 
dietion, it is true, within the same territory, but not in the same plane; and 
when one takes into its Jurisdiction a speeifle thing, that rat is as much 
withdrawn from the jndieial power of the other as if it had been carried 
physically into a different territorial sovereignty. To attempt to seise it 
by a foreign piocesa is futile and void. The regulation of process, and the 
decision of qneetiona relating to it, are part of the jnrisdjetion of tba 
court from which it isBues." 
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be sued therefor in a court of another jurisdietion," wd 
the party injured by sndi a wrongful act by a marshal of 
the United States may sue on the marshal's offidal 
bond ; " or, he may file a bill in liie federal court to re- 
strain or r^rolate its judgment** 

The XIV Ammdment as affecting state judicial pro- 
ceedings. 

117. The exercise of judicial jurisdiction by the states 
is also restricted by that provision of the XIV Amend- 
ment which declares, "Nor shall any state deprive any 
person of life, liberty, or property without due process 
of law." Within the meaning of the Constitution, this 
due process of law is secured when the laws operate on 
all alike and no one is subjected to an arbitrary exercise 
of the powers of government.^* The provision "does not 
control mere forms of procedure in the state courts or 
regulate practice therein. AH its requirements are com- 
plied with provided in the proceedii^ whidi are claimed 
not to have been due process of law the person con- 
demned has had sufficient notice and adequate opportunity 
has been afforded him to defend. "'" In proceedings in 
personam service must be made within the state unless 
the defendant voluntarily appears ; '^ in proceedings in 

" Bloeiiin V. Ma^beny, 2 Wheat 1; Day v. Qallup, 2 WaU. 97; Bnck v. 
Colbath, 3 id. 334. 

" idmman V. Pewier, Ul U. B. 17. 

■* Krippendorf c. Hjde, IIO U. B. 276. 

"CUdweU V. Tszaa, 137 IT. S. fl92; Leeper v. TeXM, 139 id. 462; QioEsa 
0. Tiarnan, 148 id 067; J. C. By. «. Iowa, 160 id. 360; Toummda V. 
Lyon, 161 id 3SB; Detroit V. Parkai, Hid. 399. 

■■ L. ft N. E. V. Schmidt, 177 U. S. 230; soe alto In re Eanmlar, 1S6 id. 
436; ef. Simon v. Craft, 162 id. 427. 

"Bonrell'i Lessee v. Otis, 9 How. 336; Harria v. Hardeman, 14 id. 334; 
Nations t>. Jolmsoii, 24 id. 195; York v. Texas, 137 U. S. IS; Kanffioan v. 
Wootors, 136 id. 236; Dewey v. Dea Hoinet, 173 id. 193; Boiler c. Holly, 
176 id. 396; ef. Oallop it. Schmidt, 18S iil 900. 
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rem the res must be within the jnrisdiction and construc- 
tive notice of the proceedings mnst be given.'' A etate 
may regulate ite judicial proceedings," provided that it 
does not discriminate against classes of citizens. A state 
may therefore restrain or take away the right of trial by 
jury in civU eases; '* or it may permit the prosecution of 
crimes by uif ormatioD after examination and commitment 
by a mEigistrate ; '" or it may provide for the trial of 
criminal cases by a struck jnry,'* or by a jury composed of 
eight instead of twelve jurors ; "^ or it may permit a person 
charged with murder to waive the right of trial by jury ; *■ 
or it may permit a court to enjoin the commission of a 
crime and tiien punish its commission by cont^npt pro- 
ceedings without the intervention of a jury ; *» or it may 
even provide that any person may summarily destroy, 
without judicial proceedings, fishing nets tliat have been 
placed in public streams in defiance of statute.*^ 
A state may freely prescribe the jurisdiction of its 

■■ Arndt v. Qrigg^ 134 U. 6. 316; Bee aba Hanover Nat Bank «. Uojae^ 
186 id. ISl; cf. Bo Bards v. Lamb, 127 id. S8. But a court ma.j no^ hj 
any prooeediugB, grant adminiHtration of the estate of a living person: Scott 
V. McNeal, 164 U. S. 34. 

"Duncan v. Uisaonri, 162 U. 8. 37T; Eolden v. Bazdj, 109 id. 366; 
Backus u. P. S. U. D. Co., ibid. 667j Brown v. New Jersey, 175 id. 172; 
li. 4 N. E. o. Schmidt, 177 W. 230; Preeland v. WilUams, 181 id. 405; 
li. A N. B. V. Woodson, 134 id. 614; Natal v. Looisiana, 139 id. S2I; 
Andrews v. Swartx, 166 id, 272; Lowe v. Kansas, 163 id. 81; JoiiM 
V. Brim, 165 id. 180; Nobles v. Q«orgia, 168 id. 39S. See also Hlitdar v. 
OeoTgia, 183 id. S59. 

"Walker V. Sanvinet, 92 U. S. 90; Church v. Kelaer, 121 id. 2S2; cf. 
I. C. By. V. Iowa, 160 id. 388. 

"Hortado t>. California, 110 U. S. S17; McNol^ ir. CaUfornia, 149 id. 
649; Hodgson v. Vermont, 168 id. 262; BoUn v. Nebraska, 176 id. SB; 
UaxweU v. Dow, ibid. 581; Davis v. Burke, 179 id. 399. 

"Brown v. New Jersey, 175 U. 8, 172. 

■Maxwell v. Dow, 176 U. S. 5S1. 

■Hallinger v. Davis, 146 D. & 314. 

■* Eilenbeeker v. PlymonUi Connty, 134 U. a 31; of. In r« Debs, 168 id. 
664; Tinslay v. Anderson, 171 id. 101. 

'Lawtrn v. Steele, 162 V. 8. 133. 
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Beveral courts, both as to their territorid limits and the 
snbject-matter, amoimt and finality of tlieir respective 
judgments and decrees, and it may vest in one court final 
appellate jurisdiction over the courts of certain connties, 
and in another court the like jurisdiction over ot^er 
connties.*' It may, in providing for local prohibition of 
retail liqnor Belling, leave the word "retail" to judicial 
definition, and the amount of the penally to judicial dis- 
cretion.^' A statute of a state which, as construed by its 
courts, provides that a person called as a juror in the trial 
of a criminal cause is not to be disqualified because be has 
formed an opinion or impression based upon rumor or 
newspaper statements, if he shall upon oath state that his 
verdict will be based only on the evidence at the trial, does 
not deprive the prisoner tried by such jurors of his life, 
liberty, or property without due process of law." And in 
a criminal trial, upon proof of non-residence, permanent 
absence, and inability to procure the attendance of a wit- 
ness, the state may put in evidence the deposition of such 
witness, taken upon the preliminary examination before a 
committing magistrate when defendants were present and 
tiieir counsel was afforded opportunity to cross-examine.'* 
The Amendment does not interfere with a state's regula- 
tion of the remedies afforded to creditors of its municipali- 
ties for the collection of their debts.'" But due process of 
law is denied by a statutory requirement tiiat a master's 
deed be taken out by the purchaser at a foreclosure sale 
within a specified time, where failure to comply with eudi 
requirement is held by the highest state court to destroy 

*■ Hissonri v. Lewis, 101 U. S. Zi; Dauean v. MiMonri, 162 id. 877; Moore 
«. WEaaonri, 169 id. «7S. 

"Ohio V. DolliBon, IM U. 8. 4tf. 

"Spies o. lUinois, 123 U. 8. 131. 

■* Wcat V. LonifliaDa, 194 U. B. 2S8. 

" CommiBuonen of Tippecanoe t>. Lneas, 03 TT. 8. 108; Iiotiiaiuui v. 
Hew Orleana, 100 id. 2S&. 
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the rights of the mortgagee in possession after condition 
broken, and to entitle the mortgagor, without payment of 
his debt, to recover possession in ejectment" 

The Amendment being directed against state lcf;islation 
and not against a judicial misconstmclion of such legisla- 
tion by the courts of tiie state, when a state legislature has 
enacted laws for the government of its courts, whidi, if 
followed, will fumi^ all parties with the needed protec- 
tion to life, liberty, and property, it has performed its 
constitntional duty, and if one of its courts, acting within 
its jurisdiction, make an erroneous decision, the state 
cannot be deemed guilty of violating the Amendm^it; 
thus, where a state statute required of all guardians the 
giving a bond before selling their wards' real estate 
the fact that a court permitted a sale to be made without 
requiring the giving of such a bond is not a violation of the 
Amendment;'^ nor is due process of law denied where 
the court permits an irregularity in the polling of the 
jury in a criminal trial, the irregularity working no injury 
to the defendant;'" nor is due process of law denied 
where the court refuses a jury trial in civil proceedings, 
even though such mode of trial be required by statute ; ** 
nor do mere errors in the administration of a statute 
afford constitutional grounds for the reversal of a judg- 
ment*" On the same principle, the constitntional require- 
ment is not violated when an accused person is tried and 
sentenced to imprisonment by a judge de facto of a court 
de jure.*' 

"Bradley v. Lighteap, 195 U. S. 1. 

" Arronamitb v. Hannoniiig, 118 TJ. S. 194. 

"CroB» V. North Cwolina, 138 U. 8. ISl. 

" I. C. E7. V. Iowa, 160 U. a. 389. 

*L«nt V. Tillflon, 140 U. a 316; B. T. Co. v. B. B. K., ISl id. 137. 8m 
also Marrow v. BrinUef, 129 id. 178; In r« CooTene, 137 id. 624; C. U Co. 
V. Laidlef, 159 id. 103; Hooker v. Loa Angeles, 188 id 314; Arbvekle «. 
Blaekbnm, 191 id. 405. 

" In re Uaouing, 139 U. 8. 604. 
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But the phrase "due proccBs of law" does not neces- 
sarily mean a judicial proceeding. The nation from 
whom we inherit that phrase has never relied upon the 
courts of justice for the collection of her taxes, though 
she passed through a successful revolution in resistance 
to unlawful taxation.*' Due process of law is secured in 
the procedure for the collection of assessments and taxes,** 
and in the exercise of the right of eminent domain,** if 
provision be made for a mode of confirming and contest- 
ing the charge thus imposed, with such notice to the per- 
son, or such proceedings in regard to the property, as is 
appropriate to the nature of the case.*" It has also been 

« Palmer v. MeMahon, 133 U. 8. 660. 

'McMillen o. Anderson, 95 U. 8. 37; Daridaon v. New OrleuiB, 96 iA 
97; KeUj ti. Pittsburgh, 104 id. 78; Hagar t>. Bedamation District, 111 
id. 701; Head v. A. Mfg. Co., 113 id. 9; Worts v. Hoagland, 114 id. 606; 
Kentuek}' R. Tax Gaaea, 115 id. 321; Spene«r t>. Merchant, 125 id. 34C; 
Walston V. Nevin, 128 id. 578; Lent v. Tillwn, 140 id. 316; Paolaen v. 
Portland, 149 id. 30; P., C, C. & St L. By. v. Backup 154 id. 421; W. & 
St. P. L. Co. V. Minnesota, 159 id. 526; Fallbrook Irr. Diat. v. Bradla^, 
1S4 id. 112; M. ft M. Bank v. Penn^lvania, 167 id. 461; Eing v. Mullins, 
171 id. 404; B. B. ft B. C. B. t>. New Whatooni, 172 id. 314; W^er- 
h&ueMr V. Minneaoto, 17S id. 550; French v. B. A. P. Co., 181 id. 324; 
Detroit o. Parker, i6id. 399; OaUup v. Bchnudt, 183 td. 300; King v. Port- 
land, 184 id. 61; Volgt v. Detroit, ibid. 115; Goodrich v. Detroit, ibid. 
432; Tnrpin v. Lemon, 187 id. 51; Olidden v. Harrington, 189 id. 2SS; 
Hibben v. Smith, ISl id. 310; Leigh v. Green, 193 id. 79; ef. Carson v. 
Broekton Sewerage Com., 182 id. 398; League v. Texas, 184 id. 156. And 
a state may provide that a proposed improvement shall not be made if 
a protest Is filed bj' a majority "^ resident owners of property liable to 
aaseMment therefor, although no inch privilege of protest is atCorded non 
resident owners, where there is no discrimination in assessing for the im 
provetnent: Field o. B. A. P. Co., 194 D. 8. 618. 

"Pearson v. Tewdall, 95 U. S. 294; Hnling v. K. V. By. & Imp. Co. 
130 id. 559j K. W. P. Co. v. G. B. ft M. C. Co., 142 id. 254; L. L W. S. Co. v 
Brooklyn, 169 id. 885; Backus v. F. S. U. D. Co., 169 id. 567; Hooker v 
Los Angeles, 188 id. 314. 

'It may not tax a franchise granted 1^ another state: L. ft J. F. Co. 
V. Kentucky, 188 U. S. 385. The bare observance of legal forms ii 
sufficient where the proeedinga are manifestly fraudulent; C, B. ft Q. B. 
V. Chicago, 166 tt. S. 226; ef. FaUbrook Irr. Dist. v. Bradley, 164 id. 112, 
168. And compensation must be made or secured when private proper^ 
is taken for public use: L. I. W. B. Co. v. Brooklyn, 166 id. 685; Norwood 
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held that a state may by statute prohibit the manufacture 
of liquors ; *' and it may prohibit their sale in saloona to 
women ; *'' it may repilate the hours of labour of persons 
employed in hazardous occupations ; *' it may prohibit the 
waste of natural gas and oil ; *• it may fix a reaaonable 
limit upon the rates which may charged by railway," 
grain elevator,** and water supply"* companies; it may 
impose special liabilities upon railroad companira;" it 
may require practitioners of medicine to undergo ex- 
aminations as to their attainments ; ^* it may reduce the 
rate of interest upon judgments previously obtained in its 
courts,"' it may provide that an insurer cannot, lu an 
action upon a policy of insurance, deny that the value of 

V. Baker, 172 id 269; of. K. W. P. Co. v, Q. B. ft M. C. Co., 142 id. 254; Eia- 
ridge t>. Trecerant, 160 id. 452; H. Bridge Co. v. Henderson Cit7, 178 id. 
6B2; A. B7. V. New York, 176 id. 335; O. O. Co. 0. Indiua, 177 id. 190; 
Williama c. Porker, 18S id. 491. The XTV Amendment, unlike the T 
Amendment, does not contain an ezpren provinon that jnat eompenaation 
ehali be rendered. 

"Uogler V. Kanma, 123 V. S. 623; Kidd v. Pearaon, 128 id. 1. 

"Cronin ti. Adams, 192 U. 8. 108. 

" Holden v. Hardy, 169 TJ. 8. 366. And it maj limit the boors of labour 
on work thereaft«r contracted for by its mnnieipalitiea: AQdn v. Kansaa, 191 
V. S. 207. 

-O. O. Co. e. Indiana, 177 U. S. 190. 

■*Dow V. Beidelman, 12S tJ. a 680; N., C & St L. B^. «. Alabama, lES 
Ml. 96; C. A 6. T. Ky. v. Wellmau, 143 id. 939; St L. ft a F. ^. v. 
Om, 156 id. 649; C, M. A St. P. By. v. Tompkins, 176 id. 167; cf. C, U. 
ft Bt. P. Bj. V. Minnesota, 134 id 418; U. E. By. v. Hinneaota, ibid. 467; 
Smyth V. Ames, 18S id. 466; L. B. ft H. 8. %. v. Bmith, 173 id 684. 

"Mmm V. Illinois, 94 U. B. 113; Bndd v. New York, 143 id. 517; Brass 
V. North Dakota, 153 id 391. 

" 8. D. L. ft T. Co. V. National aty, 174 U. B. 739 ; K. W. Co. «. Knoiville, 
189 id 434; 8. D. L. ft T. Co. v. Jasper, i&id 439; Stanislans Coon^ v. 
a J. ft E. B. C. ft I. Co., 192 id 201. Bee also Cotting v. K. C. 8. Y. 
Co., 183 id 79. 

"M. P. By. V. Uacksy, 127 U. 8. 205; U. ft Bt K By. v. Herriek, ibid 
210; St L. ft a F. By. v. Uathews, 165 id 1; ef. M. ft 8t L. By. v. Beck- 
with, 129 id 26; C, C. ft A. B. v. Gibbee, 142 id 38B; Now York v. Bqnire. 
145 id 175; M. P. By. ti. Nebraska, 184 id 403; G., C. ft a F. By. v. Ellis, 
165 id 150. See also C, B. I. ft P. By. v. Zeraecke, 183 id. 662. 

"Dent V. West Virginia, 129 U. 8. 114; Beets «. Uiehigan, 188 id 505. 

■■ Horley v. L. 8. ft U. 8. Ity., 146 V. S. 162. 
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the goods destroyed was that aet forth in the insoranoe 
papers ; "' it may require the redemption in cash of store 
orders issned by employers in payment of wages due to 
employees ; " it may prohibit the manufacture and sale of 
oleomai^arine containing colouring matter;*^ it may 
prohibit its railway companies from charging greater 
rates for shorter than for longer hauls, except by permis- 
sion of the railroad commission;'" it may require rail- 
ways to erect and maintain stations on orders of the rail- 
road commission which are not shown to be unreason- 
able ; ''* it may forbid the selling of options for Qiq pur- 
chase or sale of commodities; °^ and it may forbid the 
maintenance of a cow stable within mnnidpal limits with- 
out permission from the municipal assembly."^ It has also 
been held that a state may by statute make water rates a 
lien on land prior to the lien of a mortgage of date subse- 
quent to the Btatnte; •» it may validate a legally defective 
mortgage ; '* it may require a purchaser of land under a 
sale for non-payment of taxes to bring his possessory ac- 
tion within five years after the sale; *'' it may shorten the 
period of limitation of actions, provided it allows a rea- 
sonable time for the bringing of actions after the passage 
of the statate and before the bar takes effect; " and it 
may, without depriving a debtor of his property, repeal 
a statute of limitations after the debt is thereby barred." 

" O. L Co. V. DaggB, 172 TJ. a 657. 
" E. I. Co. o. Hubuon, 188 U. 8. 13. 
•a a D. Co. V. Ohio, 183 U. S. 288. 
- L. ft N. B. V. Kenttu^, JS3 U. S. SOS. 

■ U. & St L. B. V. Miuneaota, 193 IT. & 53. 

■ Booth V. lUinoiB, 164 U. S. 42S. 
"Fiaeher v. St. IjOuIb, 1B4 U. S. 361. 

'Provident luat. for Saviiiga v. Jeney atj, 118 IT. S. 6M. 
" QroBS V. U. 8. Mtge. Co., 108 U. S. 477. 
" BBireU V. Holmes, 102 U. B. SGI. 

"Wbeeler v. JBckBon, 137 IJ. S. 245; Turner v. New York, 168 id. M; 
S. L. * T. Co. II. ComptroUer of New York, 177 id. 818. 
"CampbeU v. Holt, 115 U. S. 520. 
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So also a state may tax remainders created by will before 
the precedent estates terminate and the remainders vest 
in possession.^' So also a state may provide for the in- 
spection of mines, establish a fee for the same, and allow 
the inspectors to deteimine the number of inspections per 
year required by each mine ; " the date of the execution of 
a murderer may be fixed by the court in the absence of the 
convict, '* or it may be fixed by the governor ; '* if per- 
mitted by statute, tiie governor may remove a subordinate 
official from office ; ^' and a mayor may, by mnnicipal 
ordinance, be given the power to grant or refuse permis- 
sion to move buildings upon the public streets of the city.'" 
On the same principle, the trial of contested elections may 
be committed by the state constitution to the legislature 
of the state and the provision of the XIV Amendment that 
no person shall be deprived of his propery without due 
process of law is not thereby violated.''* 

The "fall faith and credit" clause. 

118. The judicial action of the states is also restrained 
by Section 1 of Article IV of the Constitution, which de- 

"Orr V. Qilnwn, 1S3 U. 8. 378. 

-St L. C. C. Co. ij. Hlbioii, 185 IT. 8. 203. 

" Fielden v. Illinois, 143 U. S. 453. 

"Holdoi t>. Hinnesots, 137 U. 6. 483. On the power of CKeentiTe 
officers to decide upon a term of imprisonnieot, see Drejer v. Illinois, 187 
U. a 71. 

" Wilson V. North Cwolins, 169 U. a 586. 

" Wilson V. Snreka City, 178 TT. B. 32. 

" Taylor and Marsball v. Beckham, 178 U. S. 948. For deciabiu as to 
"liber^," see Allgeyer v, Louisiana, 169 id. 578; DaTis v. MassaehoMtta, 
167 id. 43; and also G. 6. F. H. Co. v. Jonsa, 193 id. 632; as to "proper^," 
see Peouie o. Beii, 132 id. 464; Eldridge v. Tmevaut, 160 id. 452; 
Plessy V. Ferguson, 163 id. S37; If. P. By. v. Nebraska, 164 id. 403; 
Bentell v. N. 0. ft C. B., 166 id. 898; W. B. v. Defluee, 167 id. 88. On 
"dae procesa of law" under -the V Amendment, see See. 112, tupra. "nie 
XIV AmendmeDt is directed against the states and, therefore, does not 
protect individuals against nctions by officials in Tiolation of state laws; 
Barney v. City of New Tork, 198 U. 8. 430. 



U,g,t,.,.d.i.COOC^IC 



THE "full faith aud obedit" claubb. 281 

cdareB tbat, "fnll faith and credit shall be given in each 
state to the public acts, records, and judicial proceedings 
of eveiy other state. And the Congress may by general 
lawB prescribe the manner in which such acts, records, and 
proceedings ^laU be proved, and the effect thereof.*'^* 
Under this conatitntional grant of authority Coi^ress has 
enacted,'" that "the acts of the legislature of any state 
or territoiy, or of any country subject to the jurisdiction 
of the United States, shall be authenticated by having 
the seals of such state, territoiy, or country affixed thereto. 
The records and judicial proceedings of the courts of any 
state or territory, or of any such country, shall be proved 
or admitted in any other court witbin the United States by 
the attestation of the clerk, and the seal of the court 
annexed, if there be a seal, together with a certificate of 
the judge, chief justice, or presiding maglsb'ate, that the 
said attestation is in due form. And the said records and 
judicial proceedings so authenticated, shall have such faith 
and credit given to them in every court within the United 
States as they hare by law or usage in the courts of the 
state from which they are taken." Legislative acts of a 
state are, under the terms of the Act of 1790, authenticated 
by the seal of the state, and in the absence of contrary 
proof, the seal will be presumed to have been affixed by 
the officer having its custody and duly authorized to afBx 

""The jodgmenia of ft foreign state are prima facie eridenee only, knd 
but for theae eonstitation&l ajid legiilative provtsiona JDdgmentH of a stats 
of tha Uuioa, when ined upon in another state, would have no greater 
effect. . . . Jodgments rendered in . . . foreign country, hj the laws of 
which out own judgments are reviewable npon the merits, are not entitled to 
full credit and conclusive effect when sued npon in this coimtiy, bat are 
prima fueie evidence only of the justice of the plaintiff's claim: " Hilton 
v. Gujot, ISS U. 9. 113, 182, 227. But where, \tj international eomitf, the 
oourtB of another etmatty give foil effect to the judgment of an American 
court, a judgment rendered in that country can be impeadied only on tiie 
gronnd of fraud: Bitdue v. Molleu, 159 U. 9. 23&. 

"Act of 26th May, 1790, 1 Stat. 122; Bev. Stat, sec. 905. 
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it to the record.'^' Such aots will "be given the same 
effect by tiie courts of another state that they have by law 
and usage" in the state of tiieir enactment; ^" and, as the 
courts of every state and country have the exclusive 
power of construing its local statutes, their constructioii 
thereof will be followed in the courts of other countries 
and states.''* On this line it has been held that if a state 
court has decided tiiat a law is in harmony with the state 
constitntaon its validity, so far as the state constitation is 
concerned, cannot be questioned elsewhere.^ Yet even an 
erroneous construction of a statute by the courts of an< 
other state does not deny to it the faith and credit re- 
quired by the Constitution where the local courts have 
not considered the statute or where their construction has 
not been proved as a fact in the foreign state.** And a 
construction by a state court of decrees made by a federal 
court and by a court of another state will not be held to 
deny full faith and credit to those decrees unless the 
unreasonableness of the construction is clearly shown.^* 
It is essential to the enforcement in the courts of the states 
of the legislative acts " and records of judicial proceed- 

"U. B. V. Amedjr, 11 Wheat 392. 

*C. A A. B. «. W. F. Co., lis n. a 616, 622; of. Friedlander «. T. A P. 
ttj., ISO id. 416. 

"Elmendorf v. Taylor, 10 Whaot. 1S2; Smith v. Coudry, 1 How. 28; 
Bueher v. C. B., 125 V. S. S55; Cross e. Allen, 141 id 528; B. T. Co. v. 
B. B. B., 151 id. 137; LoiiLg v. Blgney, 160 id. 531; Turner «. Wilhea 
Count? Comrs., 173 id. 401; MitcheU e. First Nftt. Bank, ISO id. 471; A. A. 
P. Co. V. D. P. Co., 191 id. 373. 

"Spencer v. Herehant, 125 U. 8. 845; FsUbrool Iir. DisL v. Bradler, 
164 id. 112; Forq^ v. Hammond, 166 id. 506; In re DuDcaii, 13S id. 
449; Leeper v. Taias, ibid. 462; Andrews t>. Bwartx, 166 id 278; Miller 
o. a B., 168 id 131; Brown v. New Jersey, 175 id 172; Erb v. Iforaseh, 
177 id 584; Wilkes County v. Coler, 180 id 606. 

"Qlena v. Oarth, 147 U. 8. 360; Lloyd v. Matthews, 165 id 222; Ban- 
holzer v. N. Y. L. I. Co., 178 id 402; Johnson «. N. T. L. I. Co., 187 id. 
491; E. B. & L. Assn. v. Williamaon, 189 id 122; Finney v. Or?, iMd 335. 
See also E. B. ft L.,Assn. v. Ebaue:li, 185 id 114. 

" C. P. Co. V. BockwitK, 188 U. 8. 567. 

■■ U. a V. Amedy, 11 Wheat 392. 
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ingB la tlie ooorts '* of another state, that they be certifled 
in strict compliance with the directions of the act of Con- 
gress. But a ju^mrait of a state conrt, though certi- 
fied in accordance with tiie act of Congress, does not 
operate proprio vigore in another state, and in order to 
give it the force of a judgment in that other state, soit 
must be brought npon it there, and the period of limita- 
tion as prescribed by the lex fori may be (beaded as 
against ancb a judgment^ When so certified and sned 
upon, such judgments must be given the same effect that 
is given to them in the jurisdiction in which they have been 
rendered. Therefore, to an action on a judgment so 
certified, nil debet cannot be pleaded ; ^' nor, it seems, can 
frand be pleaded to an action on such a judgment'^ 
When the record of a judgment falsely recites an appear- 
ance by counsel, it cannot be collaterally impeached, when 
sued upon in another state, for it might have been set 
aside by audita querela, in the jurisdiction wherein it was 
rendered.^ But no greater effect can be given in a state 
court to a judgment of a court of another state than would 

"Cftperton v. Ball&rd, U WalL 2S8; Fotkomh v. Harwood, 7 Cr. 408; 
OwingH V. HnU, S FeL 607, S27. 

■UoEliDorle V. Cohen, 13 Pet. 312; Bank of Alabftina v. Dalton, B How, 
522 ; Buon v. Howard, 20 id 22. 

** Amutrong v. Canon, 2 Dall. 302; Hilla t>. Durree, 7 Cr. 4S1; Hampton 
«. UcConnel, S Wheat. S34. 

" CbriBtmas v. Bnaaell, 6 WalL 200; Maxwell v. Stewart, 22 id. 77. See, 
bo-wBTta, dieta in McNitt v. Turaer, 16 WalL 362, 366; Cole v. Cmuuiig- 
ham, 133 U. S. 107, 112; Simmoni v. Saul, 13B id. 439, 454. In Cote «. 
Cunningham, it was held that a court ma; enjoin a cltisen of ite own state 
from proMcating fraudulent proceeding* eommencfld bj h'm ia the eonrta 
of another state. In Andrews v. Andrews, 188 U. B. 14, a state eonrt 
pToperljr refused oredit to a divorce obtained bj fraud in another state. 

-I^ndea v. Brant, 10 How. 348, 371; of. Snowies v. Q. t 0. Co., 19 
WalL S8; Cooper v. Newell, 173 V. B. 6S5. A judgment conslnsiTe in the 
state in whieli it has been rendered ia eonelosivs in the courts of the 
United States: Caldwell v. Carrington, Pet. 86; Ghriatmas v, Tftinnnll, 5 
WalL 802; Cheever v. Wilson, id. 108; Pennorer v. Neff, 9S U. B. 714; 
C. A A. B. «. W. F. Co., 108 id. 18; Erb v. Uoraseh, 177 id. 684. 
19 
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be given to that judgment in the state where rendered. 
Therefore, a personal judgment which has been rendered 
in one state against several parties jointiy, service of pro- 
cess having been made on some of th&n^ or tiiey having 
voluntarily appeared, and service having been made by 
publication as to the others, is not evidence outside of the 
state of any liability on the part of those not personally 
served." Nor will a judgment rendered in one state against 
two joint debtors, only one of whom has been served with 
process, support an action in a court of another state 
against the parly not served, nor avail as the foundation 
of a judgment against bim."* A judgment recovered in 
one state against two joint defendants, one of whom has 
been duly summoned and the other has not, and which is 
valid and enf orcible by the law of that state against the 
party served with process, will support an action against 
that party in another state.'^ It is an essential pre- 
requisite to the enforcement in any court of a jud^ent, 
either tn personam or in rem, rendered in any court, that 
the court rendering the judgment had by law jurisdiction 
of the subject-matter of the suit;"* and, if the judgment 
was in personam, that the defendant either was served 
with process within the territorial jurisdiction of the court, 
or voluntarily appeared in the suit;" and, if the judg- 

" Board of Pub. Worka *. Columbia CoUoge, 17 WaJL 681. 

"D'Arcy V. Ketchum, 11 How. 16G. 

*■ Hanl^ V. Donoghue, 116 U. 8. 1 ; Benaud e. Abbott, Oid. 277. 

"Qlsas V. Sloop Betsey, 3 Dall. 6; Boee v. Himdj, 4 Cr. 211, 269; E31iott 
V. Peirsol, I Pet 32S, 340; Voorhees v. Bank of tlie U. 6., 10 id. 449, 476; 
Wilcox i>. Jackson, 13 id. 498, 511; Shriver'a Leaaee v. hyan, 2 How. 43, 
S9; LoBBM of Hiekey v. Stewart, 3 id, 7S0, 762; WiUiamaoa v. Berrj, S 
How. 495, 540; Thompson *, Whitman, 18 WaU. 457; HaxneQ v. Stewart, 
22 id. 77; Cole v. Cunidngham, 13S TJ. S. 107; Simmona «. Ssnl, 138 id. 
439; Thormann v. Frame, 176 id. 350; Clarke v. Clarke, 178 id. 186; 
AndrewB v. Andrews, 188 id. 14; G. S. ft L. & v. Donnitser, 192 id 125. 

"M^kew v. Thatcher, 6 Wheat. 129; D'Ai^ v. Eetehnm, 11 How. 165; 
Harris o. Hardeman, 14 id. 334; L. I. Co. o. French, 18 id. 404; Biaehoff 
V. Wethered, 9 Wall. 812; Board of Pnb]i« Works v. Columbia Coll^^ 
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ment was in rem, that the res was within the territorial 
juriadiction of the court acting upon it, and was property 
brooght under ita control;** for process issued by any 
court, and served personally on a defendant out of its 
territorial jnrisdietion, and process published within that 
territorial jnriBdiction, are equally unavailing in a pro- 
ceedii^ to establish a personal liability on the part of the 
defendant, and while, where property is by seizure or some 
equivalent act brought within the control of a court, sub- 
stituted service by publication Is sufficient to inform a 
non-resident owner of the property of the object of the 
proceeding, such publication ia not effectual to ground 
a personal liability upon." But if a non-resident de- 
fendant has by attorney voluntarily appeared in the ac- 
tion, and judgment has been rendered in his f avonr in the 
court of the first instance, he may, after the withdrawal 
of his attorney's appearance, be notified, by publication, 
of a writ of error or appeal, by means of which the cause 
is removed to an appellate tribunal, and a judgment of 
reversal in that tribunal wiU be binding on hiin as a judg- 
ment in personam, and as such enforcible against him in 
the court of another state.** Ajid a judgment in personam 
may be rendered in a proceeding in rem against a defend- 
ant out of the jurisdiction, who has by his voluntary 
appearance made himself a party to the litigation, and 
such a judgment is enforcible by an action thereon in 

17 id. 521; Pennoyer v. Neff, 9S V. 8. 714; St. Clair v. Cos, 106 id. 350; 
a. A B. 8. M. Co. V. Badellile, 137 id. S67; Cooper v. SnnOl, 173 id 55S. See 
aiao Wedding v. Mejler, 192 id. 673. 

"Boawell v. Otia, 9 Hon. 336; Emiis v. Smith, 14 id. 400, 430; C^per 
tr. BoTiiolda, 10 W&ll. 308; Johnson v. Powers, 139 U. a 1S6; B^nolds 
V. Stoekton, 140 id. 2S4; Carpenter v. Strange, 141 id. 87; Cooper o. Newell, 
173 hL 555; Howard v. De Cordova, 177 id. 609; Clarke v. Cl&rk^ 178 
id 186. 

-Femio^er t>. NefF, 96 U. S. 714; Cooper v. BeTiioldj, 10 WalL 306; 
Wetot«r c. Beid, 11 How. 437; Phelps «. Holker, 1 DalL 261; Freeman v. 
AJderwQ, 119 U. S. 185. 

" Nations v. Johnson, 24 How. 195. 
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another state against that defendant"^ Yet where the 
defendant takes no part in the proceedings after respond- 
ing to the complaint as filed, and on those pleadings a 
judgment is rendered whicdi is in no way responsive to 
them, that fact may be set np in bar to a recovery on the 
ja<^;menf A court may take jurisdiction of an addon 
for divorce brought by a citizen of its own state, upon 
constmctive notice of the action being given to the de- 
fendant,** but where neither party is domiciled within the 
state, then, although the defendant has received actual 
notice, a decree of divorce is not entitled to faith and 
credit in any other jurisdiction.*** Where a corporation 
chartered by one state is permitted by another state to 
transact business therein upon condition that service of 
process upon a resident agent of. the corporation should 
be considered as service upon the corporation, a judgment 
rendered in the latter state against the corporation, and 
based upon such service of process upon the agent, must 
be received in the state (bartering the corporation with 
the same faith and credit that is given to it in the state 
wherein it is rendered.' But a judgment in personam 
rendered against a foreign corporation in a suit begun in a 
state court by an attachment of proper^, and, as incident 
thereto, a service of a copy of the writ and an inventory 
of the attached property on a resident agent, without 
appearance by the corporation, is not conclusive in another 
action to which the corporation is a party in a court of the 
United States.* Where a court of one state grants pro- 

"U&iweU V. Stewut, 22 WaU. 77. 
'Sejaolia v. Stockton, 140 U. S. 254. 
■■ Atherton v. Atherton, 181 U. B. 1S6. 

"■Andrews v. Andrews, 188 U. S. 14; Brewer, Shiraa, and Peekham, JJ., 
diMentiug. See also O. a A L. 8. v. Dormitier, 192 id. 12G; Bell v. Bell, 
181 id. 17S; Streitwolf v. StieitwoU, ibid. 179. 
>L. I. Co. V. French, 18 How. 404. 
• St. Clair v. Cox, 106 U. 8. S50. 
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bate of a will disposing of lands in another state, it merely 
decides that the will was executed in accordance with the 
laws of the domicile, and a court of the state in which tiie 
land is sitaated does not violate the constitational pro- 
vision in deciding that the will was not executed in accord- 
ance with its own laws." The record of a judgment 
rendered in another state may be contradicted as to the 
facts necessary to give the court jurisdiction, and its 
recital of the existence of sndi facts is not conclusive, and 
want of jurisdiction may be shown either as' to the snbject- 
matter or as to the person, and, in proceedings in rem, as 
to the res. Therefore, in an action of trespass de bonis, 
etc., in a court of the United States against a county 
sheriff of New Jersey for taking the plaintiff's oyster 
boat, the defendant having pleaded in justification the 
record of a forfeiture of the boat under a New Jersey 
statute authoriziag a snmmary conviction on a hearing by 
two justices of the county in which the seizure was made, 
it was held, that the recital in the record of a seizure of 
the boat in the county in which the justices exerdsed 
jurisdiction was open to contradiction by evidence that the 
seizure was not made within the territorial limits of that 
county.* On the same principle, a recital in a record 
of a personal service of a smnmous upon a defendant, may 
be contradicted by proof that the defendant was not 
served; ' and a recital of appearance by attorney may be 
contradicted by showing that no attorney was authorized 
to appear for the defendant in the suit' Administrators 
in different jurisdictions of the personal estate of the same 
decedent are not privies in estate to the extent that a 
judgment in one jurisdiction against one administrator 

• Blount V. Walker, 1S4 TI. & 607. 
'Thompwn v. Whitman, 18 WsU. 4ST. 
*KnowlM V. Q. t G. Co., 10 WaH. SS. 
•Cooper V. NeweU, 17S V. 8. 6SS. 
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' enforcible in the other jarisdiction against the ad- 
': olnistrator therein ; '' and the grant of letters of adminlB- 
tration in one state oannot authorize the administrator to 
maintain any snit in the courts, either state or federal, held 
in any other state.' An objection to the informality of the 
authentication of a record cannot be made by a party who 
has antecedently offered that identical record in anotlier 
proceeding.* In a suit for wages the defendant can set 
up a judgment in garnishment proceedings against the 
same wages, recovered in another state, and that judg- 
ment is a bar to further action.'*' A state statute of limita- 
tions, providing that suits npon jn^ments rendered in 
other states, if not brought within two years, shall be 
barred, is a bar to an action on suoh a judgment against 
one who only became a citizen of the state on the day on 
which suit was bronght.'* A judgment recovered on a 
penal statute of a stat« cannot be enforced in another 
jurisdiction;" but the rule is otherwise when the judg- 
ment has been recovered on a statute affording a private 
remedy to the person injured.'* A state may deny to its 
courts jurisdiction over suite between foreign corpora- 
tions on a foreign judgment, for "this provision of the 
Constitution establishes a rule of evidence rather than of 
jurisdiction."^* "Wherever a state court refuses in a 
cause to give due effect to a judgment rendered in a court 
of the United States, or in a court of another state, having 
by law jurisdiction of the subject-matter of litigation, and 
having acquired by due service of process, or otherwise, 

' Stacy V. Thruher, 6 How. M. 

■Jolmaoii V. Powers, 139 U. 8, 156. 

•Urtetiqui v. D'Axbel, B Pet 692, 
"C, B. I. & P. By. «. Btorm, 174 TT. 8. 710. 
"Bank of the State of Alabama «. Dalton, 9 How. 5&2. 
"WiMonran u. P. L Co., 1E7 U. B. 266. 

" Huntington t>. Attrill, 14fl U. a 607; Whitman v. Oxford Nat Bank, 
176 id. 559; Hancock Nat. Bank v. Farnom, ibid. 640. 
"A. A. P. Co. V. D. P. Co., 191 tJ. 8. 373. 



U,g,t,.,.d.i.COOC^Ic 



TBB "VTTLU FAPrai Ain> CREDIT" CLAUSE. 280 

jurisdiction of the person of the party against whoiq 
judgment has been rendered, the action of the state court 
in 80 refosing is snbject to review in the Supreme Court 
of the United States uader the 25th Section of Judiciary 
Act of 1789, and the Act of 5th February, 1867." The 
record of a court of the United States is sufficiently 
proved when certdfled by the clerk of the court under its 
seal.^" And the judgments of tlie courts of the United 
States, when sned upon, or set up by way of defense in 
state courts, are, if rendered in a cause of which the court 
of the United States had jurisdiction both as to the sub- 
ject-matter and the res or the person of the defendant, 
conclusive upon the parties and privies thereto, and 
enf orcible in the state courts to the same eistent as in 
courts of the United States." Judgments rendered in 
courts of the United States in causes, jurisdiction of which 
was obtained by reason of the citizenship of the parties, 
and in which the law of the state within which the court 
sat was administered, have only that validity and eflEect 
which is due to a judgment of a court of the state in such 
a cause,'^ and, therefore, a court of a state which refuses 
to give a greater effect to such a judgment of a court of 
the United States cannot be said to decide against a titie 
or right claimed under an authority exercised under the 
United States. 

" 14 Stat. 38S. Bev. Stat., S«c 700. 

"TnrabnU v. PafBoii, 05 U. S. 41S. 

"Embiy v. Palmar, 107 U. S. 8; WerlvA ti. N«w Orteaua, 177 «. 390. 
See >lao N. F. A P. W. v. O. W. 8. Co., ISS id. 216; Depoait Bank 
o. Frankfort, 101 id. 499. 

"Dupaaeevr v. BochereBo, 21 WalL 130. 
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Oitixenship of the United States. 

119. As Miller, J., stated in the jndgment in the 
Slaughter Honae Cases,' the Constitaticai, as oriKinally 
adopted, did not define citizenship of the United States, 
although it did, hy Section 2 of Article IV, provide that 
"the dtizens of each state shall be entitled to all privil^^ 
and inunmiities of citizens in the several states," and, by 
Section 2 of Article I, declare citizenship of the United 
States to be a necessary qualification for election as a 
representative in Coi^^ress. In Titiw of that which tiie 
Constitution said, and of that which it left unsaid, it might 
well have been thought that citizenship of the United 
States was dependent upon and only incident to citizen- 
ship of a state, but the point was not judicially determined 
before the adoption of the XIV Amendment. In a recent 
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case,* howereT, Gray, J.,di&ciiBsed at length the meamng of 
tiie term "citizen" as iised at common law and suggested 
that after the adoption of the ConetitTition all white per- 
sons, at least, bom within the sovereignty of the United 
States, whether children of citizens or of foreigners, ex- 
cepting only children of ambassadors or public ministers 
of a foreign government, were native-bom citizens of 
the United States. An even broader definition of the term 
was established bySection 1 of theXIV Amendment, which 
declares that ' ' all persons bom or naturalized in the United 
States, and subject to the jarisdiction thereof, are citizens 
of the United States and of the state wherein they reside." 
From and after the adoption of that Amendment, there- 
fore, the birth within the United States of any person, 
whether white or coloured, who is subject to its juris- 
diction, or the naturalization of any alien, makes the per- 
son so bom, or naturalized, a citizen of the United States ;" 
and that right of citizenship is entitled to protection under 
such laws as Congress may enact in execution of the 
powers conferred by the XIV and XV Amendments. 
Section 8 of Article I of the Constitution authorizes Con- 
gress "to establish an uniform rule of naturalization." 
It is, therefore, beyond the power of any state to prescribe 
the conditions of naturalization, or to admit to citizenship 
any alien other than those whom the acts of Congress 
permit to be naturalized ; * nevertheless aliens may be 
naturalized by proceedings in courts of the states in con- 
formity with the acts of Congress." 

■U. 8. t>. Won^ Kim Ark, 169 IT. S. 049. 

* Tbe Blkngfiter EonM Gbsm, 16 WbH. 7S; V. 8. v. CmikBhank, 92 U. 8. 
MS; U. 8. V. Wong Eim Ark, 189 id. 649, ef. ESk v. Wllkiua, 112 id. 94. 
CoDgieBB may, bj statnte oi treaty, provida for the eoUeetiva natuiaJiEation 
of the citisenB of a t«rTitor7 upon its admisaion to stBtoheod: Boyd v. 
VtbrtAB, 143 n. S. 186; ContMn «. U. S., 179 id. 191. 

* Chine v. Cbinte, 2 Wheat 2fl9 ; Dred Beott v. Sandf old, 19 How. 40S, 

* Collet t>. CoU«t, 2 DalL 294. 
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Oitizeiuiliip of a state. 

120. In Dred Scott v. Sandford," the conrt determmed 
that a free negro conld not be a citizen of a state, but, in 
his dissenting judgment, Curtis, J., showed that it was an 
historical fact, that in five of the thirteen original states 
negroes were not only recognized as citizens, but also ad- 
mitted to the exercise of the right of suffrage, and that 
many acts of Congress had, by necessary implication, rec- 
ognized negroes as citizem; and the weight of anthorit? 
snpports the position, that each state could, so far as tlie 
Constitution of the United States does not retrain It, de- 
termine the status, and consequently the citizenship, of 
the persons domiciled within its territory.'' By the terms 
of the XIV Amendment, "all persons bom or naturalized 
in the United States, and subject to the jnrisdietion 
thereof, are citizens of the United States and of the state 
wherein they reside. ' ' Therefore birth, or naturalization, 
in the United States, followed by residence within the 
territory of any state, makes the person so bom or natn- 
ralized, and so residing, a citizen of that state. 

The right of snlFrage. 

121. All citizens are not necessarily entitied to the exer- 
cise of the right of suffrage, for the term "citizen,*' in 
the constitutional sense of the term, means one who owes 
the duty of allegiance and is entitled to the correlative 
right of protection, and it, therefore, includes persons 
who, by reason of sex, or age, may not be qualified to vote. 
The right of suffrage is a subject of state regulation, and 
not a privilege, or immunity, of citizenship protected by 
the Constitution of the United States,* except in so far 

• 19 How. 393. 

'Strader v. Qrohuii, 10 How. 93; Holmea v. Jeuidson, U Pot 540; 
Ororea v. Blaughter, 16 id. 449 ; Prigg e. PeuiiBrlmiiK, 16 id. 639. 
'Pope V. WilliamB, 198 U. 8. 621. 
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as the XIV Amendment protects it The Constitution 
providee, in Section 2 of Article I, that, at congressional 
elections, "the electors in each state shall have the quali- 
fications requisite for electors of the most numerous 
branch of the state legislature." * A state may, without 
contravening any coi^tutional provision, deny the suf- 
frage to women,*" but by force of the XV Amendment a 
state may not, in its limitations on the exercise of the right 
of suffrage, discriminate against citizens of the United 
States on account of their ' ' race, colour, or previous condi- 
tion of servitude." A state, therefore, cannot limit the 
right of suffrage to the white race." Keverthele^, the 
power of Congress to legislate for the protection of the 
rights conferred by that Amendment being limited by the 
terms of the Amendment, Congress cannot by statute pro- 
vide for the punishment of state election officers for 
wrongfully refusing to receive the vote of a qualified 
voter at an election, when that refusal is not based upon 
a discrimination against the voter on account of his race, 
colour, or previous condition of servitude ; '* nor can Con- 
gress by a general statute provide for the punishment of 
individuals who bribe persons to whom the right of suf- 
frage is guaranteed by that Amendment ; ^' nor can a con- 
viction in a court of the United States be sustained under 
an indictment which charges tiie defendant in g^ieral 
terms with an intent to hinder and prevent citizens of 
the United States, of African descent, therein named, in 
the free exercise and enjoyment of the rights, privileges, 
inunnnities, and protection, granted and secured to them 

*WiI(7 V. BinUer, 179 U. 8. SS. Bee alao Hason v. Mumuri, ibid. 3S8; 
Swaffoid V. Templeton, 186 id. 487. 

"Minor V. Happeraett, 21 WaU. 182. 

"Ex parte Tarbroogh, 110 U. 3. 86S. See Giles t>. Harria, 189 id. 47S; 
Oileg V. Tesflej, 1B3 id. 146. 

" U. a V. BwM, »a V. 8. 214. 

■Jaraee v. Bowman, 190 TJ. 8. 137. 
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as citizenB of the United States and of a state, witiboat 
specifying any particular right, the enjoyment of which 
the conspirators intended to hinder or prevent.'* 

Am the right of a dtizen of a state to vote for 
representatives in Congress is derived not only from the 
constitution and laws of his state, but also from the Con- 
atitntion and laws of the United States, it foQows that a 
citizen, otherwise qualified nnder the constitution and 
laws of his state, may maintain an action at law in the 
circnit court of the United States to recover from officers 
of the state damages for their wrongful refusal of his vote 
at a congressional election.'** Bnt where the constitu- 
tion of a state defines the qualifications for the exercise of 
the 8n£frage, and imposes the conditions of registry as a 
voter, one to whom registry is refused cannot, upon an 
aUegation that the state's system of r^istration is void 
because it violates the XV Amendment, maintain a suit in 
equity in the circuit court of the United States to com- 
pel the state officers to register him as a voter under that 
system which he alleges to be void, for a decree in his 
favonr would accomplish no practical result ; '*** and when 
that citizen has brought an action at law in a coort of the 
state to recover from state officers daioages for (heir 
allied wrongful refusal to renter him as a voter, and 
when he has petitioned a court of the state for a man- 
damus to compel the state officers to register him as a 
voter, and the state court of last resort has entered judg- 
ment against him on the grounds that if the provisions 
of the state constitution are repugnant to the XV Amend- 
ment they are void and registrars appointed thereunder 
had no power to act, they could not be liable to him in 

»U. a V. Cruikshank, »2 TJ. & 542. 

"a WUey v. Sinkler, 179 C 8. 58; SwafFord v. Templeton, 186 id. 487. 
"6 Qile* V. Hairia, 189 TT. S. 475; Harlan, Brewor, and Brown, JJ., 
dissented. 
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damages for their refusal to register him, and they cannot 
be compelled by mandamus to register him; and the Sn* 
preme Conrt of the United States cannot reverse the 
jndgment of the state court upon writ of error, for the 
state court has denied relief to the plaintiff in error for 
reasons independent of the federal right upon which he 
claimed.'*" 

The right of Berving on jorieB. 

122. The right of serving as a jnror being incident to 
citizenship, a state cannot so regulate the selection of 
jorors in ite courts as to prevent citizens of African de- 
scent from serving as jurors."' 

Oongressional regulation of federal elections. 

123. Section 4 of Article I of the Constitntion de- 
clares that, "the timee, places and manner of holding 
elections for senators and representatives, shall be pre- 
scribed in each state by the legislature thereof; but the 
Congress may at any time by law make or alter audi 
regulations, except as to the places of choosing senators." 
Under this clause of the Constitution, Congress without 
question provided for the election of its members by 
separate districts, composed of contiguous territory, and 
required the election in every district tliroughout the 
United States to be held on the Tuesday after the first 
Monday of November in every second year. In other re- 
spects, however, the exercise of power by Congress on 
this subject has been contested in the courts. In the 
several cases it has been held, that Congress, having a 
anpervisory control over the election of its members, and 

"c-QOw V. Tewley, 193 U. 8. 1*6. 

"XV Amendment; Strandei v. Weat Virginia, IDO TJ. 8. 803; Virginia «. 
BiTM, ibid. 813; £x pttrU Virginim, ibid. 3S9; Neal v. DalAware, 103 id. 
3T0; OibMn «. MiMissippi, ISS id. G65; Carter v. Texaa, 177 id. 442; 
Bogera «. Alabama, lOS id. 226. 
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being anthorized to make r^olationa of its own, or to 
alter re^ationa made by any state, can by statute impose 
duties on state officers of election, punish tiie non-per- 
formance by such officers of their duties, whether imposed 
by laws of the state or by acts of Congress, and provide 
for the appointment of officers of the United States to 
execute the regulations as made by Congress or by the 
stat^.** It has also been held that Congresa can, for the 
protection of the voters at congressional elections, punish 
acta of violence or intimidation done in furtherance of a 
conspiracy to prevent a voter from exercising the fran- 
chise at such elections;'^ and it can punish interference 
witii election officers when engaged in the discharge of 
their official duti^.*" 

The appointment and mode of appointment of electors 
belong exclusively to the states. Congress is empowered 
to determine the time of cboosiug electors and the day 
on which they shall give their votes, which must be the 
same day throughout the United States, but otherwise the 
power and jurisdiction of the state is exclusive, with the 
exception of the provisions as to the number of electors 
and the ineligibility of certain persons, so framed as to 
exclude federal inflnence.^' 

Immigrants and aliens. 

124. The states cannot,'"' and the United States can,*^ 
control and regulate immigration and the residence of 
aliens in the United States. This power is an incident of 
sovereignty which cannot be alienated in the exercise of 

"Ef parte Siebold, 100 U. B. 371; Ex parts Clarke, ibid. SBQ; In r« Ctij, 
127 td. 731. 
"Sx parte Yarbrough, 110 IT. a 651. 
"CoimoM V. TJ. 8., 158 IT. B. 408. 

"MePherBou v. Blftcker, 146 U. 8. 1; In re Qreen, 134 id. 377. 
" Cbj Lung v. Fre^mait, 92 IT. S. 279, 280. 
" The Chiii«Be Ezclumon Caae, 130 V. S. 581. 
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the trealy-makmg power.^ Congrees may, therefore, 
prohibit the immigration of any class of persons; it may 
expel, and compel the deportation of, resident aliens; 
and *• it may forbid the transit of aliens across the terri- 
tory of the United States.'* Congress may authorize the 
coorts to investigate and ascertain the facts on which de- 
pends the right to land or to remain in the country ; '<' or 
it may entrust to administrative officers the final deter- 
mination of these facts ; '' and the decisions of such officers 
will constitute due process of law," and wHl be binding on 
the courts. Congress may authorize a United States com- 
missioner to determine the facts upon which citizenship 
depends." While Congress may, as a means to give effect 
to the legislation excluding or eii)elling aliens, authorize 
their detention in temporary confinement, Coi^ess 
nevertheless cannot, unless provision be made for a judi- 
cial trial, declare an unlawful residence in the country to 
be an infamous crime puni^able by imprisonment at 
hard labour.'^ An administrative officer when executing 
a statute affecting the liberty of persons may not disregard 
the fundamental requirement of due process of law. There 
most, therefore, be adequate notice to, and a hearing of, 
the person affected; *" bat defects in the form of the pro- 
ceeding will not affect its validity, or the finality of its 
conclusion.'^ The existing legislation is applicable only 
to persons owing allegiance to a foreign government, and, 

" The Chinese Exdosion Caoe, aupra. 
■ Fong Ym Tliig V. TJ, 8,, 149 TI. 3. 698. 
"Pok Tnng To o. U. B., 185 U. 8. 296. 
"U. a c. Jung Ah Limg, 124 IT. 8. 621, 

-17.8.11. 8mg Tack, 194 U. 8. ISl; Id Sing v. U. B., ISO id. 466. 
" Niahimura Bkin v. U. 8., 142 U. 8. 651, 660. 

"U. B. V. Wong Kim Ark, 169 U. 8. 649; Chin B»k Kan ti. V. 8., 186 
id. 1»3. 

" Wong Wing v. U. 8., 163 TJ. 8. 228. 

"The Japanese Tmmigrant Caae, 189 U. B. 86. 

" Pong Yds Tiag, 149 U. 8. 698, 729 ; Chin Bak Eau v. V. 8., 186 id. 193. 
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therefore, does not affect citizena of Porto Bico;" nor 
does it affect a child bom in the United States of parents 
who, while remaining aliens, have a permanent domidle 
and residence in the United States." 

Personal and property righti. 

125. The states retain f nil control over the personal and 
property rights of their citizens and of residents within 
their territory, subject to the restraints imposed by the 
Constitution.'' The states retain the power of regnlating 
the tenure of real property within their respective limits, 
induding the mode of its aoquisition and transfer, the 
rules of its descent, and the extent to which a testamentary 
disposition may be made of such land by its owner, and a 
state may forbid the United States, by reason of its not 
being a corporation created by the laws of that state, to 
take by devise lands within the state." The states may 
legislate specially for the sale or investment of the estates 

"GoiuaaM V. Willi«Biii, 1»S U. B. 1. 

"U. S. r. Wong Kim Ark, 169 U. B. 640. 

"The flret eight Amendments bind only the federal govwnment: SpiM 
V. niinoli, 128 V. B. 131, 166; EUenbeekar t>. PiTiitoath Connty, 134 idL SI; 
In re Eemmler, 136 id 436; MoElvune v. Bmah, 142 mL 156; Thoiingtam 
V. UontgomeiT, 147 id. 490; Uoore v. Minoari, 159 id. 673; Brom s. New 
Jeraey, 175 id. 172 ; C. C. D. Co. o. Ohio, 1S8 id. 238 ; Ohio v. DoUiaon, IH id. 
445. The pioTiaion of the XIV Amendment that "no state ihaU malia or 
enforce any law which shall abridge the prirUegea or immimitiea of eitisena 
of the United States" protects, it seema, oulj those rights which are seeiired 
against Btat« encroachment bj other clauses of the Conatitntion. Bee In re 
Eemmler, 136 V. B. 436, 448; Oiozxa c. Tieraau, 148 tdL 657, 661; Duncan 
V. MisBouri, 152 id. 377, 382; MuweH v. Dow, 176 id, 681; Blanghter Honsa 
Cases, 16 WalL 36, 79; Bartemeyer v. Iowa, 18 id. 129; Presser v. lUinoia, 
116 U. a. 2G2; Mngler ti. Kansas, 123 id. 623; In re Loekwood, 154 id. 116; 
Gray V. Cooneeticnt, 159 id. 74 ; Plemj v. Fergnson, 163 id. S37 ; Holden V. 
Hardy, 169 id. 366; Cnmming «. Board of Education, 17S id. 588; W. P. S. 
C. V. CBspersoo, 193 id. 189; Ohio «. Dollison, 194 id. 445. The Amendment 
does not extend to state legislation the restrictions irtiioh the flnt m^kt 
Amendments impose npon congieasioBal aotion: Mazwtf v. Dow, 176 V. 8. 
581, 597. Harlan, J., diaaented. 

•U. 8. V. Pox, 94 U. a 815. 
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of infants and other persons not sui juris.'* The shores 
of navigable waters, and the soil nnder those waters, were 
not granted by the Constitution to the United States, but 
were reserved to the riparian states respectively, and new 
states have the same rights, sovereignty, and jurisdiction 
over this subject as the original states.*^ The United 
States having no proprietary title to lands on the shore 
of a state, under navigable waters and below high-water 
mark, can grant no valid title thereto.*" A state may, 
therefore, prohibit, or license under regulation, the taking 
of oysters and fish in the navigable waters within its 
limits.'" The states may determine what dasses of per- 
sons shall come and remain within their territory,*' pro- 
vided, of course, that they do not thereby impair the 
rights of intercourse and tra£Bc secured by the Comtitn- 
tions to citizens of other states, nor come into conflict with 
the regulations made by the United States as to immigra- 
tion and the residence of aliens.*^ The Constitution makes 
no provision for the protection of the citizens of the sev- 
eral states in their religious liberty, and imposes no re- 
straints on the states in that respect. Therefore, a jui^- 
ment of a state court imposing a fine upon a clergyman 
for violation of a monicipal ordinance regulating the place 
and manner of conducting foneral services, is not subject 
to review in the Supreme Court of the United States.*^ 

" Hoyt V. Sprafrne, 103 TJ. 8. 618, 

"Pollard c. Hagau, 3 How. 212; Webez v. Harbour CommisdoiieiB, 18 
WalL 57; Shivaly v. Bowlby, 152 U. 8. 1; M. T. Co. v. Mobile, 187 id. 479. 

"Pollard «. Hagan, 3 How. 212; Goodtitle v. Kibbe, 9 id. 471; I>o« v. 
Beebe, 13 id. 25; V. B. v. M. B. Co., 189 U. B. 391. 

"Smith ti. Maryland, 18 How. 71; UeCready «. Virginia, 94 TT. S. 391. 

" Holmee v. JenniaDn, 14 Pet. 540 ; Gtotm v. SUoghter, 15 id. 440 ; Frigg 
V. Pennsylytuiia, 16 id. 539. 

" Supra, Sm. 124. 

*■ Permoli V. First Uunicipiaity, 3 How. S89. 
20 
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The rights within a state of dtizens of other states. 

126. Section 2 of Article IV of the Constitution de- 
clares that "the citizens of each state shall be entitled 
to all privileges and immunities of citLzens in the several 
states." As Miller, J., said, in the Slaughter House 
Cases,*^ the "sole purpose'' of this constitutional pro- 
vision "was to declare to the several states, tiiat whatever 
those rights, as yon grant or estabhah them to your own 
cltizem, or as yon limit, or qualify, or impose restrictions 
on their exercise, the same, neither more nor less, shaU be 
the measure of the rights of citizens of other states within 
your jurisdiction. ' ' ** Washington, J., said, in Corfield v. 
CoryeU,*" the privileges and immunities in question are 
those "which are fundamental, which belong of right to 
all citizens of aU free governments, and which have at all 
times been enjoyed by citizens of the several states which 
compose this Union, from the time of their becoming free, 
independent, and sovereign," including "protection by 
the government, with the right to acquire and possess 
property of every kind, and to pursue and obtain happi- 
ness and safety, subject, nevertheless, to such restraints 
as the government may prescribe for the general good of 
the whole." In Paul «. Virginia,*" Field, J., said, "The 
privileges and immunities secured to citizens of each state 
in the several states . . . are those privileges and im- 
munities which are common to the citizens in the latter 
states under their constitutions and laws by virtue of their 
being citizens. Special privileges enjoyed by citizens in 
their own states are not secured in other states by this 
provision. It was not intended by the provision to give 

"16 WaD. 77. 

*8m, on the mne line, Tfiminiaii «. Ball, 129 V. B. 217, 222. Compare 
T. I. Co. V. Coimeetiimt, 1S6 id. 361. 
" 4 WmL C. C. 371. 
- S WaU. 180. 
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to the laws of one state any operation in other states. 
They can have no such operation, except by the permis- 
sion, express or implied, of those states. The special 
privileges which they confer must, therefore, be enjoyed 
at home, unless the assent of other states to their enjoy- 
ment therein be given." It is clear that this provision 
guarantees the privileges and immimities of citizens of 
other states, and has no reference to action by a state in 
respect to its own citizens." "The Constitution of the 
United States does not make the privileges and inunnnities 
enjoyed by the citizens of one state nnder the constitnti<m 
and laws of that state the measure of the privileges and 
immunities to be enjoyed, as of right, by a citizen of 
another state under its constitution and laws.*'** Nor 
does this constitutional provision vest the citizens of one 
state with any interest in the common property of citizens 
of another state. Therefore, a statute of a state by which 
other than its own citizens are prohibited from planting 
or taking oysters from the soil which is covered by the 
tide-waters of that state, is not a violation of any privilege 
or immunity of citizens, for, subject to the paramount 
right of navigation, the regulation of which in relation to 
foreign and interstate commerce has been granted to Con- 
gress by the Constitution, each state owns the soil of aU 
tide-waters within its jurisdiction, and may appropriate 
them to be used by its citizens in common for cultivating 
and taking fish, etc., if navigation be not thereby ob- 
structed.*^ Nor does this constitutional provision require 
a state to confer upon citizens of other states peculiar 
privil^es granted to its own citizens ; thus, the privilege 
of community of acquets or gains as between married 

- Bisdwdl V. State, 16 WaU. 130. 
* Hsrlau, J., in MeKone v. Dnraton, 163 V. S, 684, 687. 
" HeCready v. Virginia, 94 U. & 391. See also Qeer v. Connectieat, 161 
Mi.S19. 
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persons in LoulBiana, as regards lands in Lomsiana ac- 
quired by a citizen of Mi^issippi who, while living in that 
state, has married a woman bom in Louisiana, cannot be 
claimed as a constitutional right, for the wife by her mar- 
riage became a citizen of Mississippi."'' On the same 
principle, a state may enact a statute of limitations, dis- 
criminating, as r^ardfl suits against non-resident defend- 
ants, against creditors, if citizens of other states, and in 
favour of creditors who are citizens of the state." On the 
other hand, a state cannot, without contravening this con- 
stitutional provision, so discriminate by taxation against 
either the natural products of, or the goods manufactured 
in, another state, as to hinder the citizens of that other 
state in their exercise of the rights of freely transporting 
and selling their goods manufactured or unmanufac- 
tured.''" Nor can a state by taxation, or otherwise, restrict 

"Connei v. Elliott, 18 How. 593; Cmtia, J., said, "We do act deem it 
needful to attempt to dafine the word 'privilegBe' in the elanse of the Con- 
etitntioii. It ia safer and more in aiseordanee with the clntj of a jndidal 
tribunal, to leave ita meaning to be deternuoed in each case, upon a view of 
the particulsr rights asserted and denied therein, and eapedallj' ia thia tma, 
when we are dealing with so broad a proviaion, involving mattera not aaij 
of great delica^ and importance, but which are of such a character that ai^ 
marelf abstract definition could scarce^ be correct; and a failure to mak« 
it m> would eertainljr produce miachief." In McCready «. Virginia, 94 U. S. 
39S, Waite, C. J., after referring to ttie view thus expresaed by Curtis, J^ 
added, "this clearly is the safer oonrse to pnrsue." These dicta, of coarse, 
mean only that in the decision of « cause, the court ovgkt to confine thent- 
selvee to the case at bar and ought not ao to generaJiEe as to prejudice easea 
that have not yet arisen for determination, but tbey do not mean that the 
court, in order to arrive at a decision, should reswin empirically, and should 
avoid a dear statement of the general principles whose application most 
neesBBarily determine the particular case. If they did mean that, thej 
would eatabliah a "rule" which ia not "aalDtary," and they would 1^ 
down a "course" wltieh ia not the "safer" one to pnrsne. 

" Chemung Canal Bank v. Lowery, 93 U. S. 72. Strong, J., diasented. 

"Ward e. Maryland, 12 Wall. «8; Welton v. Missouri, 91 U. 8. 275; 
any o. Baltimore, 100 id. 434; Webber v. Virginia, 103 id. 344; Walling v. 
Michigan, 116 id. 446; Bobbins v. Shelby County, 120 id. 489; Corson v. 
Maryland, ibid. 502; Aaher v. Texas, 128 id. 129. But see Hiseon v. Lott, 
8 WalL 14B; Downham v. Alexandria Coundl, 10 id. 173; Machine Co. «. 
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the exercise by the citizens of other states of their right of 
free transit from place to place within the TJnited States, 
in order to approach the seat of government of the United 
States and the federal offices in the various states." Nor 
can a state by statute provide that in the distribution of 
the assets of insolvent debtors local creditors shall be 
given priority over creditors who are eitiaens of other 
states.'* 

Toniga corporations. 

127. Foreign corporations are, in the states of the 
United States, corporations created by any other state, or 
by a foreign government. A joint stock partnership or- 
ganized under the laws of a foreign country, with a statu- 
tory recognition of the distinctive entity of the association 
and with powers of transfer of shares and succession of 
members, and the right to sne and be sued as an aggre- 
gation, is regarded in the United States as a foreign cor- 
poration."" A corporation is not, in its corporate ca- 
pacity, a citizen, within the meaning of the Constitution ; " 
but for jurisdictional purposes there is a conclusive pre- 
sumption of law that it is composed of citizens of the state 
which created it, and it may sue and be sued in its cor- 
porate name."^ A foreign corporation is not a dtizen 

Gage, 100 V. S. 676; Tienum o. Biuker, 102 UL 12S; X^eUeu o. BbObj 
Count;, 14S id 1; Emert v. UisMori, 1S6 id. 296; Bash t>. Fulej, 1S9 
id. 263. 

" CrtmdaU v. Nevada, 6 Wall 36. 

"Blake o. iSeClmtg, ]T2 U. S. 239, ]T6 id 99; S11II7 e. Aineriean Nat. 
Bank, 17S id 2S9. 

■*L. I. Co. V. Hassachiuetta, ID Wall. B6S. 

"The Bank of XT. S. e. Deveanz, 5 Cr. 61; Paiil v, Virginia, 8 WalL 168; 
Blake c. Meaung, 172 U. 8. 239; O. I. Co. v. Baggs, ibid 557. 

"K, C. ft C. B. V. Letoon, 2 How. 4S7; Hanhall v. B. ft O. B., 16 id 314; 
C. D. Co. V. Bhepherd, 20 id. 227; O. ft H. B. v. Wheeler, 1 BL 286; Bzpreaa 
Co. V. Kountie Bros., 8 Wall. 342 ; By. Co. v. Whitton, 18 id 270 ; 8t L. 
ft S. F. B7. V. JamoB, 161 U. S. 546; Bt. J. A G. I. B. v. Steele, 167 id 669; 
Blaka v. Hcaimg, 172 id. 239; L., N. A. ft C. Jfy. c. L. T. Co., 174 id 662; 
S. Sij. V. Allison, 190 id 326. 
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within the meaning of Section 2 of Article IV of the 
Constitntion, which declares that "the citizens of each 
state shall he entitled to all privileges and inunimities of 
citizens in the several states." " While corporations are 
persons within the meaning of the XlV Amendment," 
they are not cmtitied to snch equal protection of Ihe laws 
as to have the right to do business within a state, 
other than that of their incorporation, without be- 
ing hampered by such discriminating conditions as the 
state may choose to impose.*" A corporation exists only 
in contemplation of law and by force of law, and it can 
have no legal existence beyond the bounds of the sover- 
eignty creating it, unless it be, by comity, permitted to 
exist within the bounds of some other sovereignty," 
save only that a state may not exclude from its limits a 
corporation which is in the employ of the federal govern- 
ment,^* or which is engaged in interstate or foreign com- 

-PmI v. Viiginia, 8 Wdl. 168; P. M. Co. «. Pennijlvsnia, 125 V. 8. 181; 
N. ft W. B. V. PeansflTUiiA, 136 tJ. 114; Blake v. MeClimg, 172 id. 2S9; 
811U7 V. Ameriean Nat. Bank, 178 id. 2S». 

■■ Santa Clara County v. B. P. B., 118 U. S. 394; C, C. & A. B. v. GibbeB, 

142 id. 386; C. & L. T. Co. v. Saudford, 1S4 id. GTS; G., C. & 8. F. Sj. e. 
EUiB, 165 i± 150; Smyth v. AmM, 160 id. 466; L. a & M. a By. v. 8mit]^ 
173 id. 6S4; P. M. Co. v. Pennoylvania, 125 id. 181; U. P. By. v. Maek«y, 
127i(2. 205;M.ft aL.By. «. HerTick,ibvl210; M. ft 8. L. I^. e. Beckwitfa, 
129 id. 26, 28. 

"P. F. Assn. V. New ?0Tk, 119 TJ. 8. 110; P. M. Co. «. PauwylTania, 12S 
id. 181; O. I. Co. ti. DaggB, 172 id. 557; W.-F. O. Co. f>. Texas, 177 id. 28; 
Solly V. American Nat. Bank, 178 id. 28»; of. N. Y., L. E. ft W. B. o. 
PennqylTania, 1S3 id. 628; Nutting v. HoMCUihiiMtta, 183 id. 553. 

"Bank of Aagusta «. Enrle, 13 Pet. 619; Bunyan «. Coater, 14 id. 122; 
O. ft U. B. 11. Wheeler, 1 BL E86; P. M. Co. v. PennsylTaiua, 12G U. B. 181; 
H. 8. M. Co. V. New York, 143 id. 306; Ashley V. Byan, 153 id. 436; Hooper 
v. California, 155 id. 648; New York v. Bobeiti, 171 id. 658; N. Y.L. X. 
Co. V. Cravens, 178 id. 389; Nutting v. Msnachnmtts, 183 id. SS3. 8m 
bIho D. C. ft I. Co. V. Barton, i&id. 23; D. Q. Co. «. U. S. G. Co., 187 id. 611. 

■P. M. Co. V. PennsylTania, 125 V. a 181; H. a M. Co. v. New York, 

143 id. 305. 
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merce." Of course, if there be no proMbitory legislation, 
it is not competent for an individnal citizen, not personally 
interested in the corporation, to object to the doing of 
business within a state by a foreign corporation.'* Un- 
less the local law prohibit, a foreign corporation, if its 
charter so authorizes, may sue and be sued in the oourts of 
a state,*' make contracts,*' acquire and hold real estate,*'' 
bny and sell bills of exchange,*" and negotiate and is- 
sue policies of life and fire insurance.** Corporations, 
by doing business within the bounds of a sovereignty other 
than that whidi has created them, do not become cor- 
porations of that other sovereignty, nor lose privileges 
which are incident to their citizenship in the sovereignty 
which created them. Therefore, a railway corporation 
of Maryland does not, by becoming lessee of a railway 
in Vir^^a, forfeit its right to remove into the Circuit 
Court of the United States a suit brought against it in the 
courts of Virginia by a citizen of that state.^* A state 

"P. U. Co. V. PeniU7lvtuua, 125 U. 8. 181; McCall v. California, 136 id. 
104; N. & W. B. V. Pemuirlvania, ibid. 114; Cnitcber v. Kentnckj, 141 id. 
47; H. S. U. Co. v. New York, 143 id. SOS; Aahlcrr v. Bjim, 153 id. 436; 
P. T. a Co. V. Adanu, 156 id. 688; ef. California v. C. F. B., 127 id. 1; 
Uaiuo v. G. T. ILj., 142 id. 217. 

"Waito, C. J., said in P. T. Co. v. W. U. T. Co., 86 U. & 1, 13, "No 
eitisen of a ttata can enjoin a foreign corporation from poratdng ite bnai- 
neaa. Untfl the state acta In !ta eovereign capaei^, indiTidoal eitiiena can- 
not eomplain. The trtate moat determine for iteelf when the pnbUe good 
reqnirea that ite implied aaaent to the admjaaion shaB be withdrawn." 

" Bank of Augusta v. Eorle, 13 Pet. 61B, 687 ; Cowles v. Mercer Conntrf, 
7 WalL 118. 

"Bank of Augneta v. Earle, 13 Pet 619, 6B1; Banyan v. Coster, 14 «d, 
122, 129. 

"BonTan v. Coster, 14 Pet 122; S. F. et A. des E. U. «. MUliken, 139 
TJ. a 304. 

" Bank of Augnata v. Earle, 13 Pet 610. 

"Panl V. Virginia, 8 WalL 166; Dneat v. Chicago, 10 id. 410; L. I. Co. 
V. UanaehnMtte, ibid. 566; P. P. A. v. New Tork, 110 TT. S. 110. 

"BaUroad Co. v. Eoonti, 104 TT. 8. 5. See alao St L. A B. F. '^. «. 
Jamea, 161 id. 940; L., N. A. A C. B7. v. L. T. Co., 174 id. 5S2; S. B7. 
t>. AUiaon, 100 id. 326. 
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may discrimmate in favour of its own corporatioiiB and 
against foreign corporationB;'* it may tax fore^ cor- 
porations;" it may arbitrarily refuse to foreign eorjwra- 
tioDS permission to do bnsiness within its territory, or it 
may give its consent on any conditions which "are not 
repugnant to the Constitution or laws of the United States, 
nor inconsistent with those rules of public law which 
secure the jurisdiction and authority of eadi state from 
eneroadmient by aU others, or that principle of natural 
justice which forbids condemnation without opportunity 
for defense ; " " it may impose on a foreign corporation a 
condition t^t service of process on the resident agent 
representative of the corporation on reasonable notice 
shall be considered a service upon the corporation,^* 
and it may prohibit the transaction of the business of in- 
surance within its bounds by a foreign corporation, or it 
may impose in its discretion conditions on the perform- 
ance of such business, for contracts of insurance being 
covenants for indemnity and not articles of commerce, the 
negotiation and issue of policies of insurance are not trans- 
actions of foreign or interstate commerce.'" But a state 
cannot, by any alteration of the conditions imposed upon 
foreign corporations doing bnsiuess within the state, im- 
pair the obligation of contracts lawfully made.'" So also 

"Paul V. Virginia, 8 Wall. 168; Ducat v. Chicago, 10 id. 410. 

"Paul V. Virginia, 8 WalL 168; I>neat v. Chicago, 10 id. 410; L. L Oo. v. 
UsMMhuMtta, aid. 566; H. S. M. Co. r. N«w York, 143 U. & SOS. See 
abo Kidd v. Alabama, 188 id. 730. 

»L. I. Co. u. French, 18 How. 404, 40T; Paul v. Virginia, 8 WaU. 168; 
St Clair V. Cox, 106 U. 8. 360, 3S6; H. 8. M. Co. v. Naw York, 143 id. 306; 
Ashley v. Ryan, 1G8 id 436; Hooper v. California, ISS id 648; New York 
V. Boherte, 171 id. 6SS ; Bedford v. E. B. A L. Amo., 181 id 227. 

"L. I. Co. V. French, 18 How. 404; St. Clair v. Cox, 106 IT. 8. 350, 356. 

"Panl V. Virginia, 8 Wall. 188; Dncat v. Chicago, 10 id 410; L. I. Oo. 
o. MaBsachuBette, ibid. 566; P. F. Assn. v. New York, 119 U. S. 110; Hooper 
c. California, 165 id. 648; N. Y. L. I. Co. ti. Cravena, 178 id. 389. 

"Bedford v. E. B. ft L. Aam., 181 U. 3. 227; of. D. Q. Co. v. U. a G. 
Co., 187 id 611. 
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a state cannot rightfolly impose as a condition the non- 
exercise by a corporation of its right of removing to the 
courts of the United States actions brought against it in 
the conrts of the state.^^ If, however, a state prohibit a 
foreign corporation from doing business within its bounds 
because the cot^oraiion will not forego the exercise of 
its right of removal of actions, the corporation cannot be 
protected by an injunction issued by the courts of the 
United States; ^^ but a state statute, requiring foreign 
corporations as a condition of doing business in a state to 
stipulate that they will not remove into the courts of the 
United States causes which under the laws of the United 
States they would be entitled to remove, is void; ^' and a 
servant of the corporation**' cannot be convicted for 
doing business for a corporation which had not complied 
with the statute.*^ A substantial compliance by a foreign 
corporation with the condition on which it is permitted to 
do business within the bounds of another sovereignty is 
snfiScient; thus, the law of Colorado requiring the filing 
of a certificate "designatii^ the principal place where 
the business of such corporation shall be carried on in 
this state, and an authorized agent or agents, residing at 
its principal place of business, upon whom process may 
be served," is snflSciently complied with by a certificate 
naming the town in which the business is to be carried on 
and stating "that the general manager of said corpora- 
tion residing at the said principal place of business, is the 
agent upon whom process may be served," but not giving 
the name of tiie general manager.*^ A foreign corpora- 
tion does not, by making a single contract for the sale of 

" H. I. Co. V. Mono, 20 Wall. 445 j a P. Co. v. Denton, 146 U. 8. 202. 

"Doyle V. C. I. Co., 94 TT. 8. 535; Cable v. V. 8. L. I. Co., IBl id. 288. 

** Bairon t>. Bnniside, 121 U. 8. 186. 

"In thia esse lu engine dilTer of a foreign rail-way eorporatioii. 

■ Barron «. Bnmflide, 121 IT. 6. 186. 

■Goodwin v. C. M. L Co., 110 U. 8. 1. 
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machinery, come within the provisiona of a statnte for- 
bidding foreign corporationa to *'do any bnsiness" 
within the state,^ bnt it does come witiiin a similar 
statute when it loans money upon a note and mortgage 
solicited by its agent and executed within the state, 
although the instruments especially stipulate tiiat they are 
made with reference to and nnder the laws of the home 
state of the corporation.** Moreover, a foreign insurance 
company does not cease to do business within the state by 
withdrawing its agent and refusing new risks if its old 
policies continue in force and premiums are paid thereon 
by the politqr-holders." 

Every one who deals with a foreign corporation im- 
pliedly subjects himself to the laws of the foreign govern- 
ment which chartered the corporation, so far as those laws 
affect the powers and obligations of the corporation or the 
validity, enforcement, or discharge of its contracts; thus, 
for instance, a holder in the United States of bonds, issued 
by a railway corporation of Canada, bnt negotiated, and 
stipulated to be paid, in the United States, is bound by 
the terms of a statutory sch^ne of arrangement enacted 
by the Parliament of Canada subsequenfly to the issue 
and sale of the bonds.*' On the same principle, a holder 
in Louisiana of a policy of life insurance issued in that 
state by a Missouri corporation is changeable with notice 
of the insurance laws of Missouri substituting the in- 
surance commissioner of that state as the representative 
of insolvent insurance companies,®^ 

" C. M. Co. V. Tergnao-a, 113 U. S. 7S7. But see also Fritts v. Falnuo', 
132 id. 2S2; F. ft M. C. Co. «. FitEgerald, 137 id. 98; C. N. B. A L. Ami. v. 
Densou, 1S9 id. 40S. 

** C. N. B. & L. Abbii. v. DenBon, 189 U. S. 406. 

-C. M. L. I. Co. V. Spratley, 172 U. 8. 802. 

-C. S. R7. V. Gebhard, lOfl U. S. 527. 

" BeUe V. Bundle, 103 U. S. 222. See alw Pinitej v. Nebon, 183 id. 144. 
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The I Amendment. 

128. The I Am«idment dedares that "Congress shall 
make no law respecting an establishment of religion or 
prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the govern- 
ment for a redress of grievances." The clause as to 
reli^on cannot "be invoked as a protection against legis- 
lation for the pnnishment of acts inimical to the peace, 
good order, and morals of society ; " ** nor does the clause 
prevent Congress from declaring the marriage, in a terri* 
tory or other place over which the United States have 
exclusive jurisdiction, of any person having a husband or 
wife living and nndivorced, etc., to be bigamy; nor can 
one convicted of bigamy successfully defend upon his 
allegation that he religiously believed in plural mar- 
riages ; ^ nor does this clause prohibit a contract of the 
commissioners of the District of Colombia with an incor- 
porated charitable association for the application of the 
moneys of the United States in the construction of hospital 
buildings in which paupers are to be housed and to be 
cared for by devotees of the Roman Catholic faith ; "* nor 
does the clause as to the freedom of speech and of the 
press prohibit congressional legislation forbidding the 
transportation of lottery tickets and advertisements by the 
mails ; " nor does the Amendment forbid congressional 
prohibition of the immigration of anarchists." 

■Per Field, J., DbtU v. BesBon, 133 U. 8. 33S, 342. 

■* Bejnolds v. U. 8., 96 U. & 14S. See also Mormon Cbjadt v. V. B., 1S6 
id. 1. 

-Bradfleld v. Boberts, 175 U. 8. 291. 

"In re Bapier, 143 V. B. 110. As to the right of assembly and of peti- 
tion, see XT. a v. Cruikshank, 92 U. 8. 642, S52. 

*'V. B. V. WiUiaitis, 194 U. 8. 279, 292. 
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The ynr Amendment. 

129. The Xlll Amendment declares that "nether 
slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly 
convicted, shall exist within the United States, or any place 
subject to their jurisdiction," and that "Congress shall 
have power to enforce this Article by appropriate l^is- 
lation." This provision does not validate an act of Con- 
gress which declare it to be a crime to conspire to de- 
prive others of the equal protection of the laws." Nor 
does the XIII Amendment prohibit the creation of 
monopoUea by a state, such as the exclusive right of pro- 
viding a place for the slaughtering of cattle.'* Nor does 
it prohibit state legislation requiring railway companies 
to furnish separate accommodations for white and 
coloured passengers.'" Nor does it prohibit congres- 
sional legislation providing for the punishment of sailors 
who desert a ship after having contracted to serve upon 
it." Nor does it invalidate a promissoiry note made be- 
fore the adoption of the Amendment, the consideration 
for which note was the price of a slave, slavery having 
been lawful by the lex loci contractus at the time the note 
was given,*^ and this rule holds even where the vendor 
made an express warranty, warranting the c^ttel to be a 
slave for life and the warrantor's title to him to be dear 
and perfect" And, on the same principle, the estate of 
a former slave-owner may recover from one who used 
those slaves npon his own plantation a fair rental for 
their use, estimated to the time when they became free.*' 

"U. 8. V. HarriB, 106 U. S. 829. 

" Blaughter Honse CHsea, 16 Wall. 36. 

"PlsBsy V. PerguBon, 163 TI. 8. 337. 

" RobertBon v. Baldwin, 165 U. S. 276. 

"White V. Hart, 13 WaU. fl4fl; Bojce v. Tabb, 18 »4 546. 

" Osbom V. Nichobon, 13 WaU. 654. 

-Clay V. Field, 188 U. S. 464. 
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The XIV Amendment. 

130. The XIV Amendment declares that "all persons 
bom or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States 
and of the state wherein they reside. No state shall make 
or enforce any law which shall abridge the privileges or 
ImmnnitieB of citizens of the United States ; nor shall any 
state deprive any person of life, liberty, or property, with- 
out due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws." The pm*- 
pwses of the Amendment are to define citizenship of the 
United States and of the states, to confer citizenship upon 
negroes, to secure against hostile legislation of the states 
those privileges and immunities which are common to 
citizens of the United States,*"^ and to protect all natural 
persons within the territorial jurisdiction of the United 
States, without regard to difference of race, colour, 
nationality, or citizenship.^ The Amendment does not 
confer upon women the right of suffrage," nor the right to 
practice law.' The provision that * ' no state shall make or 
enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States" protects, it 
seems, only those ri^ts which are secured against state 
encroadmient by other clauses of the Constitution: it does 
not extend to state legislation those restrictions which the 
first eight Amendments impose upon congressional ac- 
tion.* Within the meaning of the Constitution, due 
process of law is secured when the laws operate on all alike 
and no one is subjected to an arbitrary exercise of the 
powers of government. The provision does not control 

>* The SUaghter Eonw Ca»B8, 16 Wall. 36. See also Bee. 119, $vpra. 
' Tick Wo V. HopkiMi, 118 U. 8. 356. 
■Uinor o. HappereeK, 21 WaU. 162. 
•BradwoU V. The Btote, 16 WaM. 130. 
'Ifazwell V. Dow, 176 U. S. 681. See also See. 126, *upra. 
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mere forma of procedure, while, on the other hand, the 
bare observance of legal forma is insufficient when the 
proceedings are manifestly fraudulent.* The prohibition 
of state legislation which denies to any person the equal 
protection of the laws, prevents the enactment of laws 
which discriminate unjustly against any citizen, althon^ 
special legislation, as such, is not prohibited." And while 
corporations are persons within the meaning of the 
Amendment,^ yet foreign corporations are not entitled 
to snch equal protection of the laws as to have the right to 
do business within a state without being hampered by 
such discriminating conditions as the state may choose to 
impose.^ 

The equal protection of the lavs. 

131. The provision of the XIV Amendment that no 
state shall "deny to any person within its jurisdiction 
the equal protection of the laws" requires that equal se- 
curity be given to all under like circmnstances in the en- 
joyment of their personal and civil rights. The officers of 
a municipality may not, in the administi'ation of an ordi- 
nance regulating the carrying on of a lawful business 
witiiin the corporate limits, make arbitrary and unjust 
discriminations, founded on differences of race, between 
persons otherwise similarly placed.' A state may not, 
to the prejudice of a coloured man who is put upon his 
trial for an offense against its laws, refuse to other 
coloured men the privilege of serving upon the jury, nor 
compel such prisoner to submit to a trial by a jury from 
which citizens of African descent are by reason of their 

'See. 117, mpra. 

• Sec. 131, infra. 
' Sec 127, fupro. 

• Sec. 127, tupra. 

•Tiek Wo v. Hopkini, 118 U, S. 356. 
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race ezdaded ; ^^ bnt a prisoner cannot insist upon having 
a jury composed, either in part or In whole, of his own 
race, for all that he can rightfully demand is a jury from 
which men of his race are not excluded because of their 
colour.^* A state may not require railroad companies to 
transport passengers or freight at unreasonably low rates, 
for in so far as such corporations are denied the right, 
while others are permitted, to receive reasonable profits 
upon their invested capital, those corporations are de- 
prived of the equal protection of the laws.'* So also a 
statute is unconstitutional which provides, as a penalty 
upon railroad companies for failure to pay certain debts, 
that parties successfully suing the companies to recover 
such debts shall be entitled to attorney's fees, but which 
gives to the companies no like or corresponding benefit'' 
So also a statute is unconstitutional which, although 
general in its terms, is designed to limit the chaises of a 
single stockyards company and which does not limit the 
charges which may be made by similar companies doing 
like business.'* And a statute is unconstitutional whic^ 
prohibits the recovery of the price of articles sold by a 
trust or combination formed in restraint of tl'ade, bnt 
which does not apply to agricultural products or live stock 

"BtraudBT v. West VirginiB, 100 V. S. 303; Bush v. Kentuctr, 107 id. 
110; Qihaoa v. Miiusaippi, 162 id. S65; Carter v. Texas, 177 id. 412; 
Bogen «. AlBbama, 192 id. S26. See alw> Ex parte Virginia, 100 id. 33S; 
BrownOeld v. South Carolina, 189 id. 426. 

"Virginia v. Bivea, 100 V. 3. B13; Bosh v. Kmitoakj, 107 id. 110; In re 
Shibqya Jngiro, 140 id. 291, 297; Gibson «. MiaiiaBlppi, 102 id. 505. See 
also Williams v. Uississippi, 170 id. 213; Tarrauee v. Florida, 188 id. 510. 

■■ C, M. £ Bt. P. Bj. V. Uinneaota, 134 U. B. 418 ; Beagan v. F. L. ft T. 
Co., 154 id. 362; Bm^th v. Amn, ISS id. 466; L. B. A U. 8. Bj. v. Snitb, 
173 id. 684; cf. L. A N. B. v. Kentucky, 1S3 id. 503; U. ft St L. B. v. 
Minnesota, 186 id. 257. 

» Q., C. ft a F. By. V. Ellis, 165 U. 8. 150. See, howsrer, A., T. ft S. F. 
B. t>. Matthews, 174 id. 96 ; and also F. M. L. Assn. v. Mettler, 186 id. 308; 
I. L. I. Co. V. Lewie, 187 id. 336; F. ft H. I. Co. «. Dobney, 180 id. 301. 

■• Cutting t.. K. C. 8. T. Co., 183 U. 8. 79. 



u,g,t,.,.d.i. Google 



314 BIOHTB OF FEBSONB AND OF PBOPBBTT. 

in the hands of the producer or raiser.*' A corporation 
is a person vithia the meaning of the Amendment.** 

But a law is presumptively constitutional whenever it 
operates alite on all persons and property similarly situ- 
ated, and while a state may not make a (daseification of 
the objects of legislation an excuse for an unjust dis- 
criminatiou, or the oppression or spoliation of a particular 
class, yet special legislation, as snch, is not prohibited by 
tiie Amendment*'' A state may grant a monopoly of the 
slaughtering of cattle.*^ It may require that prior to the 
admission to its territory of a corporation of another state, 

-Connol^ V. V. B. P. Co., 184 U. 8. 5«. 

"Santa Clara Conn^ v. B. P. B., IIB U. B. 3S4; P. U. Co. v. FiOLaajl- 
vania, 125 id. 181; O., C. & a F. By. v. EUia, IBS id. 160; SmTtli v. AmM, 
169 id. 466; L. a ft H. & Bj. v. Smith, 178 id. 684; H. P. B^. v. Uaeker, 
le7 id. 205; M. A St L. B7. o. Heniisk, (bid. 210; U. ft St. L. Bj. «. 
Beekwitb, 129 id. 26; C, C. ft A. S. v. Qibbm, 142 id. 386; a ft L. T. Co. 
V. Saudford, 164 id. 578. 

" "Class lef^slatiDii, diseruninatiiig againat nomo and faTOnring othar^ ia 
prohibited, bat legislation which, in carrying out a public pnipose, ia limited 
in its application, i£ within the sphere of Ita operation it affects alike aD 
persons Biinilail}r situated, is not within the Amendment: " Barbier t>. Con- 
nollj, 113 n. S. 32. ' ' Arbitrary selection can never be justified by calling 
it elaasifieation. ... It is apparent that the mere fact of elaasifleatiou is 
not sufficient to relieve a statute from the reach of the equality eUnie of tlie 
XTV Amandmant, and that in all easea it most appear not only that 
a elsssiflcation has been made, but also that it ia one baaed upon some 
reasonable gronnd — some dlffwence which bears a just and proper relation 
to the attempted classifieation— and is not a mere arbitrary selectioD:" 
O., C. ft S. F. By. «. Ellis, 185 U, 8, 1B9, 165. "The qneation in each cans 
is whether the legialatore has adapted the statut« in exercise of a rsaaonnbla 
discretion, or whether its action be a more excuse for an nnjost discrimina- 
tion, or the oppression or spoliation of a particular class: " Holden «. Hardy, 
169 U. B. 398. " Classification ... is not invalid became not depending 
on BCientiflc or marked diflerencM in things or persons in their relations. 
It suffices if it is practical, and is not reviewable unless palpably arbitrary : ' ' 
O. I. Co. V. Daggs, 173 XI. S. 662. "The very idea of elaaaification is that 
of inequality, bo that it goes without saying that the fact of inequality in 
no manner determines the mattw of constitationali^:" A., T. ft 8. F. B. 
c. Matthewa, 174 U. 8. 106. 

" Slaughter Honae Cases, 16 WaU. 86. 
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snch conditionfi as it may designate ehall be observed; ^' 
it may prohibit a white and a n^^o from living togther 
in adultery or fornication onder more severe penalties 
than those to which the parties would be subjected were 
they of the same race and colour; ^o it may classify rail- 
roads for the purpose of regulating fares,'' and may estab- 
lish reasonable rates of fare ; ^^ it may reasonably limit 
the rates of water supply companies; ^ it may fix the tolls 
which may be charged by turnpike companies," and the 
rates which may be chained by grain elevator com- 
panies,'" and in neither case is it necessary that the regu- 
lations so imposed be nniform thronghont the state; it 
may make railroad corporations," or all corporations,'' 
liable for injuries to employees caused by the negligence 
of fellow-employees; it may prohibit the sale of oleo- 
margarine within its limits ; "' it may prohibit the manu- 
facture and sale of oleomargarine which contains colour- 
ing matter, although permittiug the use of colouring 
matter in butter; '^ it may authorize municipalities to im- 
prove streets and to assess the owners of adjoining lots 

"p. U. Co. V. Peaataflnaiii, 1S6 TJ. S. 181; H. S. M. Co. v. New Tork, 
143 id. 305; New York v. Boberta, 171 id. 698. 
"Face V. AlabamA, 106 U. S. 583. 

> Dow V. Beidelman, 125 U. B. 680. 

' St L. £ B. F. ]^. V. Gin, 156 U. B. 649; Beagui v. F. K A T. Co., 164 
t^ 362; SmTth v. Ames, 171 id. 361; M. & St. L. ». v. Uinnewta, 186 
id. 267. Bee also C, M. ft St. P. Bjr. v. TompUiu, 176 id. 167 ; L. ft N. B. 
o. Kentnekf, 1S3 id. 503. 

■■ Stanialam Couutj v. B. J. ft E. B. C. A I. Co., 192 IT. 8. 201. 

"C. ft L. T. Co. V. Bandford, 164 U. 8. 578. 

> Muun e. BliuoiB, 94 IT. B. 113, two jtutieeB disBentiag; Bvdd v. New- 
Tork, 143 id. 517, three jnstiees diaeentiiig; BruB v. North Dakota, 158 id. 
391, four jnatieea diaeentiiig. 

" M. P. By. V. Mackfiy, 127 IT. 6. 205 ; M. ft Bt. L. ^. «. Herridt, ibid. 210. 

" Tnllii V. L. B. * W. B., 175 U. & 348. 

" PoweD «. PemuylTOnia, 127 U. 8. 678. It may not, however, regnlate 
eommeree by prohibiting the Bale, in original packages, of oleoniargariJM 
brons^t from other states: BchoUenberger t>. PennsylTania, 171 U. S. 1. 

"C. C. D. Co. o. Ohio, 183 U. 8. 238. 
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for tiie benefits accming to them from the improv^nents f* 
and it may provide that the proposed improvements shall 
not be made if a majority of the resident holders of ad- 
joining property protest, although the privilege of inter- 
ference is not given to non-residents, where there is no 
discrimination in the assessment for the improvements ; " 
it may impose upon railroad companies liability to puni- 
tive damages for injuries caused by their omission to 
fence their tracks as required by law;'* it may impose 
upon railway companies alone a penalty for allowing cer- 
tain weeds to go to seed upon their right of way ; " it may 
tax corporate securities at their face value,'* and may 
classify property " and occupations " for the purpose of 
taxation, for the Amendment was not intended to compel 
the states to adopt an iron rule of equal taxation ; it may 
tax all companies exercising the franchises of corpora- 
tions within its limits on the privilege of exercising those 
franchises ; *'' it may require the railroad companies of the 
state to pay the expenses of the state railroad commis- 
sion," and the electric companies to pay the salaries of 



-WaMoD V. Nerin, 128 U. B. 67S; French «. B. A. F. Co., 181 id. 324; 
Detroit v. Fttiber, ibuJ. 399; .Sliantat« v. Eeman, ibid. 402; Chadwiek c. 
Eell^, 1S7 id. S40; Schoefer v. Werling, ISS id. 51S; cf. Norwood v. Baker, 
172 id 269. 

" Field V. B. A. P. Co., 194 U. a. 618. 

"M. P. By. V. Humee, IIS U. 8. 512; M. ft 8L L. By. «. Bockwith, 129 
id. 20; U. A St Ii. By. t>. Enunoua, 149 id. 364. 

"U., K. A T. By. v. M^, 194 U. B. £07. Three jwticee diwented. 

•■ B. O. B. ti. Feiuuylvania, 134 U. 8. 232 ; Jeimuiga v. C. B. C. Co., 147 
id. 147. 

"Eentacky R. Tax Ca«fl, IIS V. & 821; A. Ex. Co. v. Ohio, 165 id. 194; 
Magoun v. I. T. As S. Bank, 170 id. S83; On v. QUmaa, 183 id. 278; F. C. A 
P. B. V. Beynolda, ibid. 471; Billings v. Dlinois, 188 id. 97; Eidd «. Ala- 
bama, ibid. 730; UlBsouii v. Dockery, 191 id. 165. Bee also U. A H. Bank 
u. PennaylTaaia, 167 id. 461; Connolly v. TJ. 8. P. Co., 184 id, 540. 

*■ QioEEs V. Tieman, 148 U. S. 657 ; dark v. Titusrille, 184 id. 329. 

" H. L Co. V. New York, 134 U. 8. 694. 

" C, C. 4 A. B. V. Qibbeu, 142 U. a 386. 
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the subway commissioners ; *■ it may provide that licenses 
to sell liquor shall not be granted save on the compliance 
by the applicant with certain conditions, whidi conditions 
may be more burdensome than those imposed upon per- 
sons engaged in otiier lines of business ; *" it may allow 
a county or smaller district to prohibit the sale of liquor 
within its limits, but, discriminating in favour of pro- 
hibition, forbid the sale in the smaller district when it 
is prohibited by the county containing that district; ** and 
it may allow a municipality to prohibit the sale or gift of 
liquors except by druggists, manufacturers, persons who 
give away liquors in their private dwellmgs, and railway 
corporations dispensing liquors in their cars under state 
license ; ** it may apportion the movable property of rail- 
roads among its countiea for assessment and ta:sation 
without so apportioning properly owned by other corpora- 
tions or by individuals ; *' it may require all railroad com- 
panies to remove grade crossings under certain condi- 
tions ; ** it may require grain elevator companies to insure 
grain stored by them; *' it may provide that persons who 
have been before convicted of crime shall suffer severer 
punishment for subsequent offenses than for a first offense 
against the law ; *" it may provide that lands on the banks 
of a river may be taken for levees without compensation, 
the provision applying alike to all owners of riparian 
lands ; " it may require that white and coloured passen- 
gers on railroads within the state be transported in sepa- 

"New York v. Squire, 145 U. 8. 175. 
"OioEEft V. Tieman, 148 U. 8. 657. 
" Bippej ti. Texas, 183 U. 8. 604. 
"Ohio V. DoUigon, 194 U. 8. 445. 
•a 8. Ify. V. Wright, 151 U. 8. 470. 
-N. T. * N. E. E. V. Briatol, 151 U. & 556. 
*BrRM V. North Dakota, 16S U. 8. 391. 

"Uoore V. Missouri, 1S9 U. 8. 673; UeDonald v. UutadiaMtt^ 180 
iA311. 
"Eldridge v. Treievtuit, 160 U. 8. 462. 
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rate cars; *^ it may provide that the costs in actions im- 
properly institated shall be borne by the prosecutor ; ** 
it may make railroad companies liable in damages for all 
fires along their routes caused by their locomotives," and 
provide, as a police regulation, that in an action to recover 
such damages the plaintiff, if successful, shall be allowed 
a reasonable attorney's fee;" it may provide that in 
successful actions against life and health insurance com- 
panies the plaintiff shall be allowed an attorney's fee, 
although a similar condition is not imposed on other in- 
surance companies or on mutual relief associations ; " it 
may allow to a successful plaintiff an attorney's fee in a 
suit on a policy covering real estate where the property 
has been totally destroyed, and exclude the right to such 
fee in suits to enforce policies on other classes of property, 
or where there has not been a total destruction of the 
property covered by the insurance; " it may provide that 
under certain conditions a change of venae shall be 
allowed to a party suing or sued by a corporation having 
more than fifty stockholders ; ''* it may provide that any 
person who drives a herd over a public highway, where 
such highway is constructed on a hillside, shall be liable 
for all damages caused by such animals, without imposing 
this absolute liability on those who move animals other- 
wise than in herds ; " it may r^nlate Qie heating of steam 
passenger cars, although at the same time it declares that 
the regulations shall not apply to railroads less than fifty 

"FlMBj t>. Fetgoaon, 163 TI. a 537. 
"Lowe t>. EanBU, 163 U. S. 81. 
"St. L. A 8. F. Sj. «. Mathews, 1S5 U. 8. 1. 

" A., T. & 8. F. K. V. HatOiein, 174 17. B. 96. Fom jnatiMs dinoitAd. 
■F. H. L. Amo. v. Uettier, 185 U. B. 308. 8m alw L Ij. L Od. «. Lewii, 
187 id. 835. 
■■ F. * M. L Co. V. Dobnej, 189 U. 8. SOL Three jottiMs diMsnted. 
"C. a Ity. «. BneU, 193 V. S. 30. 
" Jonea «. Brim, 166 U. B. 180. 
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miles in length ; '^ it may limit the honrs of labour in 
TTiinea,"^ and on public contracts; "" it may commit to ad- 
ministrative officers the power to determine the right of 
citizens to serve as jurors, and it does not deny to any 
person accused of crime the equal protection of the laws 
unless diBcrimination against certain classes of citizens is 
shown in the actual administration of the statute ; '^ it 
may provide that in suits on policies of fire insurance 
the defendant shall not be permitted to deny that the value 
of the property destroyed was that set forth in the policy 
of insurance, although no such provision is made concern- 
ing insurance agdnst the destmction of property from 
causes other than fire ; ^ it may give to residents priority 
over non-resident corporations in the distribution of the 
assets of insolvent debtors, for the prohibition relates 
only to the denial by the state of equal protection to 
persons "within its jurisdiction;" " it may provide that 
if on the day of discharge of any railroad employee the 
wages then due to him be not paid the railroad shall be 
subject to a penalty; " it may provide that in. a trial for 
murder the court may, on the motion of either the state 
or the prisoner, order a struck jury, and that in such case 
the accused shall be allowed only five peremptory chal- 
lenges, while in ordinary trials for murder the accosed 

"N. T., N. H. & H. E. II. New York, 165 TJ. B. 628. 

" Holden v. Hardy, 169 U. S. 366. Two justicee dinettted. 

"Atkiii V. Kansae, ISl U. & 207. Three jorticee dissented. 

•■Williama v. Mississippi, 170 TT. S. 213; TamnM v. Florida, 168 U. 
GIQ; ef. Carter v. Taxaa, 177 id. 442; Bogera v. Alabama, 192 id. 226. 
But the Amendment does not protect individuals ag^nat mtanthorited acts 
by state officials: Barney v. City of New York, 193 V. S. 430, Bee also 
ArbncUe v. Blaekbnm, 191 id. 405. 

"O. I. Co. V. Daggs, 172 U. 8. 557. 

"Blake v. Hcanng, 172 U. 8. 239; Sully v. American Nat. Bank, 178 
Ml. 289. 

■ at L., I. M. ft St P. By. tJ. Panl, 173 U. S. 404. 
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shall be allowed twenty peremptory challenges ; " it may 
provide for the indictment of prisoners by information 
and their trial by a jury composed of eight instead of 
twelve jurors ; "* it may declare a presumption that policy 
slips are held for an nnlawfol purpose when in the pos- 
session of persons other than public officers ; °' it may 
authorize municipalities to annex adjoining tracts of laud 
used for other than agricultural purposes ; •" it may pro- 
hibit all labour on Sunday except works of necessity and 
charity, providing, as a matter of law, that the keeping 
of a barber shop on Snnday shall not be deemed to be 
a work of necessity, but leaving the character of other 
kinds of labour to he determined as questions of fact;'' 
it may impose a license tax upon persons and corpora- 
tions carrying on the business of refining sugar and 
molasses, while exempting from such taxation planters 
who refine their own sugar and molasses ; ^ it may tax per- 
sons who are engaged in hiring labourers to be employed 
beyond the limits of the state, although no such tax is im- 
posed upon the business of hiring persons to labour within 
the state ; '" it may provide that misstatements, other than 
fraadnlent, in answer to interrogatories in applications 
for policies of life insurance shall not invalidate policies 
issued on the strength of those answera; '* it may establish 
two district criminal courts and allow to the state an 
appeal from one of these courts although not allowing to 
it an appeal from the other;'' it may provide that the 

"Brown v. New Jera^, 176 IT. 8. 172. See also Haje* v. Miacunri, 120 

"MaxweU v. Dow, 176 V. B. 581. 
-Adama o. New York, 192 TT. 8. 686. 
- Clark V. Eanaas City, 176 IT. S. 114. 
" Petit o. Minnesota, 177 U. 8. 164. 
"A. S. B. Co. v. Louisiana, 179 V. 6. 89. 
"Williama v. Fears, 179 U. B. 270. 
" H. M. L. I. Co. V. Wamm,, 181 U. 8. 73. 
"MiOlet V. North Carolina, 181 U. 8. SS9. 
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real estate of corxtorations shall be assessed by a pro- 
eedare different from that used in determining the value 
of real eatate owned by iDdividnala ; "" it may require the 
assessement of railroad property which eecaped taxation 
in preceding years, without providing for the assessment 
of other property which escaped taxation in the same 
period; '" it may prohibit railway companies from charg- 
ing more for shorter than for longer hauls, except by per- 
miseion of the railroad commiaaion; ^* it may prohibit the 
making of options for the purdiase or sale of com- 
modities ; ""^ it may prohibit contracts for the sale of cor- 
porate stock on margin;" and it may provide for the 
inspection of all mines ui which more than five men are 
employed, and, after stipulating the fees to be charged 
by the inspectors, permit them to determine the number 
of inspections per year required by each nune.'^ So also 
a municipality may forbid the use of steam-power by rail- 
ways on designated streets without forbidding its use by 
companies which traverse other streets of the (aty;'* it 
may forbid washing and ironing in public laundries within 
definite limits between prescribed hours ; " it may pro- 
hibit the keeping of a private market within six squares of 
a public market,^ and it may forbid the maintenance 
of a cow stable within municipal limits without the per- 
mission of the municipal assembly.^^ So ako a saloon- 
keeper may be denied a renewal of his license upon the 

" Naw York v. Barker, 179 TJ. 8. 2TO. See tOw F. C. * P. B. v. Eeynold^ 
183 id. in. 
"F. C. & P. B. V. Beynolda, 183 U. B. 471. 
"L. ft N. B. V. Kenttuskj, ISS U. B. SOS. 
" Booth ij. lUinoi^ 184 U. 8. 42B. 
" OtiB fl. Parker, 187 U. B. 606. 
" St L. C. C. Co. o. niinoia, 185 U. S. 20S. 
"Ballroad Co. c. Bidunond, 96 U. S. 521. 

"Barbier v. C011110U7, 113 U. S. 27; Soon Hing v. Crowlej, ibid. 708. 
"Natal V. Looiaiaiia, 139 V. S. 621. 
" FiMhflT V. m. Lonia, 194 V. 8. 361. 
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groimd tbat he is not a suitable person to conduct the 
business ; '^ a prisoner may be tried and sentenced by a 
jndge de facto of a conrt de jure; "' a prisoner convicted 
of conspiracy to defraud may be subjected to a heavier 
sentence than is imposed on a co-conspirator;** judicial 
procedure may be regulated, provided the same course of 
procedure be applied to all persons under similar condi- 
tions; *" a board of education which has not sufficient 
funds to maintain two high schools may exclude negroes 
from a high school which is maintained for the benefit of 
white students; ** and a mayor may be given authority 
to grant or refuse permission to move buildings along 
the streets of a city.*^ The power of enforcement by 
appropriate legislation, vested by tiie Amendment in Con- 
gress, does not authorize congressional legislation with 
r^ard to individuals, for the Amendment restrains state 
and not individual action; it has, therefore, been held that 
Section 5519, Revised Statutes of the United States, de- 
claring it to be a crime punishable by fine and imprison- 
ment for any two or more persons to conspire to deprive 
any person of the equal protection of the law is nnconstitu- 
tional."" It has also been held Uiat the Civil Bights legis- 
lation of Congress " declaring that all persons within the 
jurisdiction of the United States shall be entitled to the 
full and equal enjoyment of inns, transportation facilities, 
etc., and subjecting to fine and imprisonment, and also to 

** Crovley V. ChriBtenseu, 137 U. S. 88. 

-In re HannJug, 139 U. S. 004. 

"Homrd v. Flenmig, 191 U. S. 12Q. 

"Dnncui V. ViBBovxi, 152 XJ. S. 377; Tiatlej v. Audenon, 171 id. 101; 
HazweU tr. Dow, 176 id. 581; of. MiSBouri v. Lewia, 101 id. 22; Brown v. 
New Jere^, 175 id. 172; Minder v. QeorKia, 18S id. 5S9. 

** Cnnuiimg v. Board of Education, 175 U. S. 6SS. 

" Wilson V. Gnrelu City, 173 V. &. 32. Bee also Davis v. MaBaaehnfletts, 
167 id. 43; Qnndling o. Chicago, 177 id. 183. 

"V. a. V. Harris, 106 TJ. 8. 629. 

"Act iBt March, 1876, 18 Stat. 335. 
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a liability to damages in an action at law, any person vio- 
lating tbe provisions of the statute, is nnanthorized by the 
Amendment, the groimd of dedsion being that the Amend- 
ment is prohibitory of state l^islation and action, and 
that, therefore, it is not in the power of Coi^rress to 
directly legislate for the protection of individaal righta 
against wrong doing by individnals."** 

The police power. 

132. The police power is that function of government, 
by the exercise of which, all persons, who are snbject to 
the sovereignty of the government exercising the power, 
are, for raids of pnblic policy, restrained in their use, or 
enjoyment, of some right of person or of property. The 
police power may attain its end by absolutely prohibitiiig 
the exercise of a particular right, or by so regulating the 
exercise of that rigM as to permit its use under conditions, 
and, if the power exists, the extent to which it may be 
exercised in any case is limited only by tiie will of the 
government, or Uie department thereof, in which the 
power may be vested, unless a restraint be imposed by 
organic law. It is clear that the United States cannot 
exercise within the territory of a state any portion of the 
state's police power, but it is equally clear that the United 
States can exercise therein whatever of the police power 
is applicable to the protection or regulation of the rights of 
person or of property which are granted by the Constitu- 
tion of the United States. It may be said upon one side, that 
the autonomy of the states is nothing more than a name, if 
the police power is not to be exclusively exercised by them, 
and that the constitutional grant to the United States of 
any power which in its exercise may aflfect the internal 
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concerns of a state must be miderstood to have been made 
on the implied condition that its exercise is to be subject 
to the polioe power of the state. It may be said, on the 
other side, that, as the power of police involvee a power 
not only to control, but also to forbid, the powers granted 
by the Constitation to the United States would be 
nugatory, if the states might veto, nnder the pretense of 
regulating. It may be repeated here as it has been said in 
another connection,^' that while the states did not, by the 
adoption of the Constitation, surrender their local powers 
of government, yet, nevertheless, the tenitonal limits of 
each state's jurisdiction, the grant to the United States of 
powers conflicting with state sovereignty, and a due regard 
to the right of citizens of other states, must so limit eacSi 
state's otherwise onlimited police powers, that those 
powera shall not be so exercised as to interfere with the 
foil exercise of the powers granted to the United States. 
Therefore, persons or property brought witiiin the terri- 
tory of a state in the exercise of any federal right are 
exempt from obstructive state control until the federal 
power shall have ceased to operate, and the persons, or 
property, on which it acted shall have merged in the mass 
of persons, or property, within the territory of the state. 

"Sttpro, p. 70, 
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133. The reeolts of federal nipreinii^. 

134. The constitntional reaeiTBtioii of the rights of the atatea. 

135. The nature and extent of those reieirsd rights. 

136. The importance of the preBervation of the ri^ta of both the tTnited 

States and the states. 

The results of federal aupremacy. 

133. A consideration of the cases which have been cited 
in the preceding chapters of this book leads to the con- 
clnsion that the snpre macy of the government of t he 
United States, within its constitutional sphere of ac^Qn, 
fpvolv es : /fraf^fl ie" "exercise of Jii^Tcial pog fir by t he gov- 
■crefiient of ttie United btateiffor^e purposes of enforcing 
fEe rights created" by the Constilutionj laws, and treaties 
oftEe Tlmted Sta&a,' oi punishi ng o ffenses against the 
laws o f that governmentpand of finally detenninii^ the 
judicial constfiictibii^ of "Gie'^Cbrtslitution, statutes, and 
treaties of the United'Slafes.'and of the constitutions, and 



stat utes of the states, so far as regards subjects of federal 
jurisdiction i~s ffconSr ttie'es.mnp1^i3v: ' of'Jair'proper^ and 
agen cies of the fed eraTgovemment from state control ; and 
t hird, the_non-exerci8e"by the" states of powers clashing 
"wit h the powers gra'uterByt!r6"non 8titutioa Xff^Q3^£ovem- 
ment of the United States. 

The constitntional reserration of the rights of the states. 

134. Articles IX and X of the Amendments to the Con- 

stitation declare that, "the enumeration in the Constitn- 

tion of certain rights ^aU not be construed to deny 
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or disparage others retained by the people. . . . The 
powers not delegated to the United States by the Consti- 
tation, nor prohibited by it to the states, are reserved to 
the states respectively, or to the people. ' ' If these Amend- 
ments had never been adopted, the constmetion of the 
Constitution as a whole would lead inevitably to the con- 
elusion that, in so tar as the states are not controlled by 
the expressed or implied restrictions contained in the 
Constitution of the United States, they may severally 
exercise aU the powers of independent governments.* 

The nature and extent of those reserved rights. 

135. The nature and extent of tiie reserved rights of the 
states must be determined by a process of reasoning by 
exclusion, involving a statement of the express and implied 
constitutional restraints upon freedom of state action, and 
a conclusion that any state may, so far as the United States 
are concerned, rightfully exercise every power of govern- 
ment which is not included within the specific restraints 
thus ennmerated. A consideration of the terms of the 
Constitution and of the effect of the judgments of the 
court, which have been cited in the preceding chapters of 
this book, renders it easy to formulate a statement of the 
general nature of the constitutional restraints upon the 
states. By force of those restraints, a state cannot with- 
draw from the Union, nor deprive itself of its rights as 
one of the United States, nor emancipate itself from the 
constitutional limitations upon freedom of state action; it 
cannot have any international relations with foreign 
states, nor with any otiier of the United States; it can- 
not enter into treaties with foreign powers, nor make 
interstate compacts; it cannot engage in war, unless ac- 
tually invaded, or in such imminent danger as will not 

'Supra, Section 3. 
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admit of delay; it cannot grant letters of marqne and 
reprisal ; it cannot adopt any other than a repnblican form 
of state government,' nor grant any title of nobility; it 
cannot prescribe the conditions of ita citizendiip, for the 
birth within the United States of any person sabject to 
their jarisdiction, or the naturalization of any person 
nnder the acts of Congress, followed, in .either case, by 
residence within a state, makes the person so bom or 
naturalized, and so residing, a citizen of that state ; it may 
not, under the penalty of a reduction in the basis of repre- 
sentation, deny or abridge the r^ht to vote at elections for 
electors, congressmen, state executive, or judicial officers, 
or legislators of any male inhabitant twenty-one years of 
age and a citizen of the United States; it cannot, in its 
regulation of the exercise of the right of suffrage by its 
citizens, discriminate because of race, colour, or previous 
condition of servitude ; it cannot in its action with regard 
to its own citizens or with regard to temporary denizens 
within its territory, abridge those privileges or immunities 
which are common to citizens of the United States, nor 
deprive any person of life, liberty, or property, without 
due process of law, nor deny to any person the equal 
protection of the laws ; it cannot deny to citizens of other 
states those privileges and immunities of citizenship which 
it allows to its own citizens ; it cannot control or regulate 
the immigration or residence of aliens; it cannot tax 
the properly of the United States, nor the agencies em- 

■ Seetion 4 of Artide TV of the Conatitutioii regnirea the TJnited 8Ut«a to 
"gaaiuitj to ereiy state in this Union a republican form of goTernment." 
It rarts witii Congrase to decide wh&t goveminent ii the established one in a 
state, and also to determine upon the means proper to be adopted to fnUl the 
gnaranl; of a republican form of goTemment to the states: Luther v. 
Borden, 7 How. 1, 42. See also Taylor and MarriisU V. BecUiam, 178 IT. 8. 
54S. Chase, C. J., pointed out in Texas v. White, 7 WaU. 727, that thia 
eonstitational obligation required the United Statea, after tlie suppression 
of the Bebellion, to re-establish the representation in Congress of the states 
lately in rebellion. 
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ployed by the United States in the execution of its consti- 
tutional powers to such an extent as to interfere with the 
full performance by such a^nts of their duties to the 
United States, nor the subjects of foreign or interstate 
commerce in such a maimer as to amount to a isolation 
of sudi commerce, nor lay any imposts or duties on im- 
ports or export^ except what may be absolutely necessary 
for executing its inspection laws, nor lay any duty on ton- 
nage; it cannot coin money, nor emit bUls of credit, nor 
make anything but gold and silver coin a tender in pay- 
ment of debts; it cannot, by any law or by any act to 
which it, by its enforcement thereof, gives the force of a 
law, deprive a party of the legal right of enforcing, or 
obtaining compensation for the breach of, an express and 
valid contract, executed or executory; it cannot r^nlate 
commerce, foreign or interstate, or with the Indian tribes, 
by obstructing or burdening, or discriminating against, 
such commerce; it cannot exercise judicial jurisdiction 
over persons or subject-matters rightfully withdrawn by 
the United States from its jurisdiction, and in its exercise 
of jurisdiction it cannot derogate from the supremacy of 
the Constitution, laws, and treaties of the United States, 
nor fail to give full faith and credit to the public acts, 
records, and judicial proceedings of every other state; it 
cannot pass any bill of attainder or ex post facto law; 
and it cannot so exercke its powers of police regulation 
as to interfere with the exercise of the constitntional 
powers of the United States, or, in other words, in such 
manner as to operate upon persons or property broi^ht 
within its jurisdiction in the exercise of powers granted 
to the United States, before such persons or property shall 
have lost their distinctive character and mei^ed In the 
mass of persons or property within the territory of the 
state. Such are substantially the constitutional restraints 
upon the powers of the states ; and their practical effect is 
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that, while limiting the powers of each state in that which 
concema foreign nations, and in that which affects the 
interests of other states, and of the citizens of Uiose otiier 
states, it yet reserves to each state full powers of self- 
government in all that affects only the interests of that 
state and of its own dtizens. 

The importance of the preservation of the rights of both 
the United States and the states. 

136. The Gonstitntion was the result of a struggle be- 
tween contending parties, the one fearing a disintegration 
of the Union as a consequence of the weakneas of the con- 
federation, and striving to create a nation, and the other 
mlndf nl of the contest for the independence of the colonies, 
and seeking to sacrifice ae little as possible of the autonomy 
of the states. Fortunately for the peace and prosperity of 
the country, and for the permanency of its free insti- 
totions, neither party triumphed, and their conflict of 
opinion gave birth to a government, which, though 
national in its relations to foreign powers, and in the 
directness of its action upon the citizens of the several 
states, is also federal in its reservation to the states and 
the people of all powers not expressly, or by necessary 
implication, granted to the United States. The distin- 
guishing characteristics of the Constitution, thus created, 
are tiie limitation in terms of the powers confided to the 
United States, the reservation to the states of the right 
of local self -government, and that practical conservatism, 
which is the necessary consequence of the supremacy of 
a written Oonstitntion, whose manner of amendment 
guards it against hasty changes. The government created 
by that Constitution has stood the tests of time and 
growth ; its nationality has survived the shocks of foreign 
and of civil war ; and its recognition of the principle of 
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home mle has overcome the disintegrating tendencies of 

the expansion of territory and the increase of popnlatioD. 
That in the future as in the past the United States may 
escape the perils of dissolution and the dangers of coa- 
Bolidation, it is necessary that its Constitntion be main- 
tained in its integrity, and that the reserved rights of the 
states, and the supremacy of the United States within 
the limits of its del^ated powers, be alike jealously 
guarded. So long as that jnst equipoise of federal and 
of state power shall be preserved, and so long as the 
mass of the people shall continue to be Gk>d-fearing and 
law-abiding, and shall steadfastly resist any nsnrpation 
of power, by whomsoever made, the United States will 
triumph over all that may endanger the perpetuity of 
their free institatione. 
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BEPUBLICAN FOBM OF OOTEBNHENT. 

aiunnteod to the ototM, 327. 

BE8EBTED POWEB8 AND BTOHTS. 
Of the ttato^ 2, S2G, 3E6. 

BESTRAINTS UPON STATES, 4. 

BETBOSPECTIVE LAW& 

Not prohibited, 182, 183. 
BIGHTS OF PBBSON AND OF PEOPBBTY. 

State control orer, £98. 

Aa juvteeted I7 T Amendmant, 247, 

Aa proteetod bj XIV Amendment, 273, 311, 312. 

BUIiBS OP OONBTBUCTION. 

Of Conatitntion and itatntee, 232, 23S. 

8EABCHE8 AND SEIZUBE8. 

TTnreaaonable, bj federal offleere, prohibited, 248. 



TJneoiiBlJtntionali^ of, 1. 
BEU'-GOVEBNMENT. 

Beaerration to the atatea of right of, in local 
SEVENTH AMENDMENT, 265. 
SHIPPING. 

Begolation of, b^ United Statea, 77. 



SIXTH AMENDMENT, 263. 
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Ilia id at ast t mi to the pasc*. 

8IiAV£BY. 

Aboliaiied bf xm Amendment, 310. 

STATES, THE. 

Existence of, before Qte Couatitntion, i. 

Independent of eadi other, m far aa not oontrolled hj Coiwtitn- 

tion, 2. 
Powera and obligations of new, 8. 
Beatraints upon, 4, 
Taxation bj, 40. 

Suits agKinat, aa affeeted bj eontraeta, 180. 
Bniti against, as affeetad l^ XI Amendment, 214, 208. 
Jndieial power of, as affected bj the federal anpremaej, 232, 265. 
Judicial power of, as affected l^ the grant of jndieial power to the 

ITnit«d States, 270. 
Judicial power of, as affected b;- the JLlV Amendment, 278. 
Beaerved ri|^ts of, 2, 325, 320. 
Neeessitj for maintenance of ri^ts of, 829. 

STATE AGENCIES. 

Pederal taxation of, 39. 

STATE BANES. 

Federal taxation of, 17, 40. 

STATE GOUBTS. See Jddioial Powb. 

BUTTS. See AonoNB, JnuoUi Pownu 

SDPBEHACT OF THE tINITED STATES. 
Bt«t« taxation affected hr the, 44. 

State r^nlation of federal judicial proee* or practice, 26S. 
Sapremaej of the CcnstitntioTi, 3, 282. 
Soprama^ of the laws of the United States 3, 233. 
Svpremacj of the treaties of tiie United States 3, 288. 
Besnlta of the, 326. 

SUPHEHE OOUBT. 

Jurisdiction of, 21B, 
Oonstitation of, 280. 
Appeals to, 226. 
See alao Judicial Pown, 

TAXATION. 

Defined, 22. 

Power of, in whom vested, 22. 

Cihaigea which are not taxes, 23, 80. 

Not to be impooed for priTate pnipoMi^ 24^ 
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The raiCrcaca an to t 
TAXATION, FEDERAL. 

Coiiatitation&] pmTinons M to, 2G. 

Bastrietioiia npou, 26. 

Uniformify of, 3S. 

Direct, 80. 

Of import! and «xporta, 28, 29, 87. 

In the territoriea, 12, 26, 27, 28, 37. 

Of ■( " 



TAXATION, STATE. 

General power of, 40. 

XUnatrations of powor of, 40, 41. 

Expreeaed reatrunti on, 43. 

Implied Tesbainta on, 44. 

Of federal ageneiea, 44. 

Of national bankt, 48. 

Of import*, 68. 

Of gooda from other atatea, 43, 90. 

Of peraoBS and proper^ beTond ita territory, 41, 42. 

Aa affected bj contracta of sxemption, 62. 

Aa a regulation of eonuiieree, 64. 

Denial of dne proeesB of law in, 877. 

Denial of equal proteetion of the Inwa in, 41, 316, 817, 320, 821. 

TELEGRAPHS. 



TEBBITOEIES. 

Congreaaiona'l power over, 7. 
Taxation in, 12, SS, 27, 28, 87, 78. 
Trial bj jury in, 10, 12. 

TBIBTEENTH AMENDMENT. 

Slavvjr and inTolnntaij aervitnde prohibited hj, 310. 

TITLES OF NOBILITT. 

Not to be granted by the atatea, 827. 



Defined, 74. 

State dntiea upon, 43, 44, 74. 



TRADE-MASKS. 

Federal regnlatioii of, 63. 
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TBAHSTT. 

Bi^t of, not limiUblo by atmte tuatioii, 47, 104. 

TBANSPOBTATION'. Bee BJulwats, BHimira. 

TBEATTES. 

Snprcaaaej of, 2SS. 

TSLAIj BT JUBT. See JnxT. 

TBIBBS. 8m Imsuh Tkbsb. 

TBU8T6. 

NeeeoBitj of, 114. 
Aati-tnwt Uv, 120. 

TWICE TJJ JEOPAEDY, SBl. 

TJNIFOBUITY. Bee CnBSinoi.TIOfl. 

UNION. 

IndiaMlnbilit^ of, L 

UMITED BTATEB. 

Limited powers of, £. 
r of, 8, S2S. 



WABBANTS. 

Beqnisitei to ismie of Mareh, 846, 

WATBB-WATB. Bee Navioablb Watiu. 



State reguUtioii of, 83, 87. 

WITNBSSEa 

Biglit of aeensed to be confronted wiUi, £64. 

Bi^t of M«naed to hare emarpdiaorj proea w for oMiiBiiig, E 
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